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CLASSIFICATION OF RIGHTS AND WRONGS. 


ORE than twelve years ago, the writer published in this Rr- 
VIEW,! by way of introduction toa series of articles on equity 
jurisdiction, a classification of those rights which it is the duty of 
courts of justice to protect and enforce, and also of the wrongs by 
which such rights may be infringed. The views then stated, hav- 
ing only recently been adopted by the writer, were comparatively 
crude and undeveloped. Since that date, however, he has given 
considerable attention to the classification of rights and wrongs, 
and has made his views upon that subject the basis of an ele- 
mentary course of instruction on equity jurisdiction ; and the result 
has been that his views of twelve years ago have undergone some 
modification and much development. It has occurred to him, 
therefore, that a re-statement of the views now held by him might 
not be out of place, especially as some of his former pupils, now 
engaged in teaching, have done him the honor to make some use 
of his former observations in their own teaching. 

As those rights which it is the duty of courts of justice to pro- 
tect and enforce include equitable as well as legal rights, and as 
each of these classes of rights requires separate treatment, it will 
be convenient to begin with legal rights. 


Legal rights are either absolute or relative. An absolute right 










1 Vol. I, p. 55. 
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is one which does not imply any correlative obligation or duty. A 
relative right is one which does imply a correlative obligation or 
duty.} 

Absolute rights are either personal rights or rights of property. 
A personal right is one which belongs to every natural person as 
such. A right of property is one which consists of ownership or 
dominion (dominium). 

Every personal right is born with the person to whom it belongs, 
and dies with him. Personal rights, therefore, can neither be ac- 
quired nor parted with, and hence they are never the subjects of 
commerce, nor have they any pecuniary value. For the same rea- 
sons, courts of justice never have occasion to take cognizance of 
them except when complaints are made of their infringement ; 
and even then the only question of law that can be raised respect- 
ing them is whether or not they have been infringed. It follows, 
therefore, that all the knowledge that we have of personal rights 
relates to the one question, what acts will constitute an infringe- 
ment of them. We can neither number them nor define them, 
and any attempt to do either will be profitless. There is, how- 
ever, one personal right which differs so widely from most others 
that it deserves to be mentioned, namely, the equal right of all 
persons to use public highways, navigable waters, and the high 
seas. 

In all the foregoing particulars, rights of property are the very 
converse of personal rights. All such rights are acquired, and 
they may all be alienated. They are all, therefore, the subjects of 
commerce, and they all have, or are supposed to have, a pecuniary 
value. For the same reasons, courts of justice take cognizance of 
them for a great variety of purposes, and they are all capable of 
being enumerated and defined. 

Rights of property are said to be either corporeal or incorporeal. 
In truth, however, all rights are incorporeal ; and what is meant 
is that the subjects of rights of property (¢. e., things owned) are 
either corporeal or incorporeal. A thing owned is corporeal when it 
consists of some portion of the material world, and incorporeal 
when it does not. 

A single material thing may be owned by several persons, and 





1 Writers upon jurisprudence generally use the terms i rem and in personam to 
mark the primary division of legal rights, and it is, therefore, proper for me to explain 
why I use the terms “absolute” and “relative” instead. It will, however, be more 
convenient to do this after treating of the different classes of legal rights. See infra, 
p. 246, n. 
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that too without any division of it, either actual or supposed, each 
person owning an undivided share of it; and in that case each 
owner has a right of property just as absolute as if he were the 
sole owner of the thing. In case of land also, the ownership, in- 
stead of being divided into shares, may be divided among several 
persons in respect to the time of their enjoyment, one of them 
having the right of immediate enjoyment, and the others having 
respectively successive rights of future enjoyment. This peculiar- 
ity in the ownership of land comes from the feudal system. Land 
itself is also peculiar in this, namely, that a physical division of it 
among different owners is impossible ; and hence the land of A, 
for example, is separated from the adjoining land only by a mathe- 
matical line described upon the surface, A’s ownership extending 
to the centre of the earth in one direction, and indefinitely in 
the other direction. By our law, land is also capable of an imagi- 
nary division, for the purposes of ownership, laterally as well as 
vertically ; for one person may own the surface of the land, and 
another may own all the minerals which the land contains. Such 
a mode of dividing the ownership of land certainly creates many 
legal difficulties, but it seems to be persisted in notwithstanding, 
at least in England.! In like manner, by our law, a building is 
capable of an imaginary division, for purposes of ownership, both 
lateral and vertical.? 

Relative rights are either obligations or duties. Strictly, in- 
deed, “obligation ” or “duty” is the name of the thing with which 
a relative right correlates; but such is the poverty of language 
that we have to use the same word also to express the right itself. 

An obligation is either personal or real, according as the obligor 
is a person or a thing. An obligation may be imposed upon a 
person either by his own act, z. ¢., by contract (obligatio ex con- 
tractu), or by act of law (obligatio ex lege, or obligatio quasi ex 
contractu). 

An obligation may be imposed upon a thing either by the law 
alone, or by the law acting concurrently with the will of the owner 
of the thing. In the latter case, the will of the owner must be 
manifested in such manner as the law requires or sanctions. By 
our law, it is sometimes sufficient for the owner of a thing to im- 
pose an obligation upon himself, the law treating that as sufficient 
evidence of an intention to impose it upon the thing also, — when, 
for example, the owner of land enters into a covenant respecting 





1 Humphries v. Brogden, 12 Q. B, 739, 755- 2 Idem, 756-757. 
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it, and the covenant is said to run with the land. The most com- 
mon way, however, in which an owner of land manifests his will 
to impose an obligation upon it is by making a grant to the 
intended obligee of the right against the land which he wishes to 
confer, z. ¢., he adopts the same form as when he wishes to transfer 
the title to the land. If, however, an owner of land, upon trans- 
ferring the title to it, wishes to impose upon it an obligation in his 
own favor, he does this by means of a reservation, 2. ¢., by inserting 
in the instrument of transfer a clause by which he reserves to 
himself the right which he wishes to retain against the land. An 
owner of a movable thing imposes an obligation upon it by deliver- 
ing the possession of it to the intended obligee, declaring the 
purpose for which he does it, as when a debtor delivers securities 
to his creditor by way of pledge to secure the payment of the 
debt. 

A real obligation is undoubtedly a legal fiction, but it is a very 
useful one. It was invented by the Romans, from whom it has 
been inherited by the nations of modern Europe. That it would 
ever have been invented by the latter is very unlikely, partly 
because they have needed it less than did the ancients, and 
partly because they have not, like the ancients, the habit of 
personifying inanimate things. The invention was used by the 
Romans for the accomplishment of several important legal objects, 
some of which no longer exist,) but others still remain in full 
force. It was by means of this that one person acquired rights 
in things belonging to others (jura in rebus alienis). Such rights 
were called servitutes (¢. ¢., states of slavery) in respect to the 
thing upon which the obligation was imposed, and they included 
every right which one could have in a thing, short of owning it. 
These servitudes were divided into real and personal servitudes, 
being called real when the obligee as well as the obligor, z. ¢., the 
master (dominus) as well as the slave (servus), was a thing, and 
personal when the obligee was a person. The former, which may 
be termed servitudes proper, have passed into our law under the 
names of easements and profits @ prendre. The latter included 
the pignus and the hypotheca, 7. e., the Roman mortgage, — which 
was called pignus when the thing mortgaged was delivered to the 
creditor, and hypotheca when it was constituted by a mere agree- 
ment, the thing mortgaged remaining in the possession of its 
owner. Originally, possession by the creditor of the thing mort- 





1 See 10 HARV. LAw REV. 72. 
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gaged was indispensable, and so the pignus alone existed ; but, at 
a later period, the parties to the transaction were permitted to 
choose between a piguus and a hypotheca. So long as the pignus 
was alone in use, it is obvious that the obligation could be created 
only by the act of the parties, as they alone could change the pos- 
session of the property. But when the step had been taken of per- 
mitting the mere agreement of the parties to be substituted for a 
change of possession, it was another easy step for the law, when- 
ever it saw fit, to substitute its own will for the agreement of the 
parties ; and hence hypothecations came to be divisible into such 
as were created by the acts of the parties (conventional hypothe- 
cations), and such as were created by the act of the law (legal or 
tacit hypothecations). Again, so long as a change of possession 
was indispensable, it is plain that the obligation could attach only 
upon property which was perfectly identified, and that there could 
be no change in the property subject to the obligation, except by 
a new change of possession. But when a change of possession 
had been dispensed with, and particularly when legal or tacit hypo- 
thecations had been introduced, it became perfectly feasible to 
make the obligation attach upon all property, or all property of a 
certain description, either then belonging to the debtor or after- 
ward acquired by him, or upon all property, or all property of a 
certain description, belonging to the debtor for the time being ; 
and hence hypothecations came to be divided into those which 
were special and those which were general. 

The pignus has passed into our law under the name of pawn, or 
pledge, as to things movable, but has been wholly rejected as 
to land. The conventional ypotheca has been wholly rejected by 
our common law, though it has passed into our admiralty law. 
The legal or tacit hypothecation, on the other hand, has been 
admitted into our common law to some extent, though under the 
name of lien (a word which has the same meaning and the same 
derivation as “ obligation”’). Thus, by the early statute of 13 E. 
I. c. 18, a judgment and a recognizance (the latter being an ac- 
knowledgment of a debt in a court of record, of which acknow- 
ledgment a record is made) are a general lien on all the land of 
the judgment debtor and recognizor respectively, whether then 
owned by them or afterwards acquired. So also, in many cases, 
the law gives to a creditor a similar lien on the debtor’s movable 
property, already in the creditor’s possession when the debt ac- 
crues, though, in respect to the creditor’s possession, this lien has 
the features of a pignus rather than of a hypotheca. 
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There are also in our law other instances of what the Romans 
would have called personal servitudes, if they had existed in their 
law ; for example, easements and profits in gross,! z. ¢., easements 
and profits which exist for the benefit of their owner generally, 
—not for the exclusive benefit of some particular estate belonging 
to him. Rents and tithes seem also to fall into the same category.” 

Passing from obligations to duties, the first thing to be ob- 
served is that the latter are either public or private, according as 
they are imposed for the benefit of individuals as such, or for the 
benefit of the public, or of some portion of the public. 

Duties have attracted very little notice either from courts or 
from legal writers. There has, indeed, been a general failure, as 
well in our law as in the Roman law,® and also among writers on 
jurisprudence,‘ to discriminate between obligations and duties ; 
and yet the distinctions between them are many and important. 
All duties originate in commands of the State; while all obliga- 
tions originate either in a contract between the parties, or in 
something which has been done or has happened to the gain of 
the one and the loss of the other, and under such circumstances 
as make it unjust for the one to retain the gain or the other to 
suffer the loss. It is true that every obligation (being a vznculum 
juris) has in it a legal element, and that those obligations which 
do not originate in contract are pure creatures of the law: yet, in 
creating obligations, the only object of the State is to see that all 
persons within its jurisdiction act justly towards others, while, in 
imposing duties, it acts from motives of policy, or at least it im- 
poses them as a part of the system of law which it adopts, and 
without reference to any particular case or any particular persons. 
Moreover, in creating obligations, the State acts in each particular 
case, and only after the events have happened which render its 
action necessary, and in each case its action has reference solely 
to the parties between whom the obligation is created, while, in 
imposing duties, the State issues its command once for all, and 





1 See Gale on Easements, Part 1, c. 1, s. 4 (Part 1, c. 2, s. 4 of the 6th and 7th eds.). 

2 See 10 Harv. Law REV. 78 ef seq. 

8 Thus, in Justinian’s Institutes, Z. 3, 7%. 27, six instances are given of what are 
called obligationes quasi ex contractu (namely, negotiorum gestorum, tutele, communi 
dividundo, familie erciscunda, ex testamento, solutio non debiti), only the first and last 
of which seem in truth to belong to that category, the other four being instances of 
duties. 

* See Holland, Jurisprudence, Part 2, c. 12, in which obligations are declared to em- 
brace all rights in fersonam (i.¢., all relative rights), and in which obligations and 
duties are treated of indiscriminately. 
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the command always precedes the duty. In creating obligations, 
the State acts generally through its courts of justice, while, in 
imposing duties, it acts directly or indirectly through its legisla- 
ture, z.¢., duties are imposed by positive laws. In short, the neces- 
sity for creating an obligation is established by @ posteriori reason- 
ing, while the necessity for imposing a duty is established by @ 
priort reasoning. To an obligation there must always be two par- 
ties or sets of parties, and neither of them can ever be changed 
except by authority of law. Of duties, on the other hand, parties 
cannot properly be predicated, as duties are imposed, not upon iden- 
tified persons, but upon persons in certain situations, or occupying 
certain positions, and they are imposed also in favor of persons in 
certain situations, or occupying certain positions, and, therefore, 
the person who is to perform a given duty, as well as the person 
in whose favor it is to be performed, is liable to constant change. 
The cases in which duties are imposed, especially by modern 
statutes, are numberless, and any attempt to enumerate or classify 
them would be futile! There are, however, many duties, most 
of which are imposed by ancient statutes, or by rules of the com- 
mon law or the canon law which have the force of statutes, — 
which are well known, and some of which it may be well to men- 
tion. Probably the most ancient instance to be found is the duty 
imposed upon an executor to pay legacies. It was originally 
imposed by the Roman law upon the predecessor of our executor, 
namely, the heir appointed by the will of a deceased person; but 
when the Roman empire became Christian, and the Church at 





1 In Couch z. Steel, 3 El. & Bl. 402, it was held that the statute of 7 & 8 Vict. c. 112, 
s. 18, makes it the duty of a ship-owner to keep on board a sufficient supply of medicines 
suitable to accidents and diseases arising on sea voyages; that the duty is both public 
and private ; that for a breach of that duty the only remedy of the public was the pen- 
alty provided by the Act, the common-law remedy by indictment being by implication 
taken away; but that a seaman, serving on board a ship at the time of the breach, was 
entitled ‘to the common-law remedy of an action on the case, notwithstanding the 
penalty. 

By The Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), after a railway 
company has given to a land-owner a notice that it will require his land for the purposes 
of its line, in accordance with s. 18 of the Act, the duty is imposed upon the company 
of taking the proceedings provided for by the Act for acquiring the land and paying the 
purchase-money. See Haynes v. Haynes, 1 Dr. & Sm. 426, and cases there cited. 

The decision in the celebrated case of Ashby v. White, 2 Ld. Raym. 938, 1 Smith’s 
L. C. (2d ed.) 105, involved two propositions, namely, first, that the plaintiff, being a 
burgess of the borough of Aylesbury, was entitled as such to vote for two burgesses to 
represent that borough in the House of Commons ; secondly, that the duty was imposed 
upon the defendants, at an election held for electing such burgesses, of receiving and 
counting the votes of the electors, and that for a breach of that duty the plaintiff was 
entitled to maintain an action on the case. 


By 
aS 








544 HARVARD LAW REVIEW. 


length obtained exclusive jurisdiction over the estates of deceased 
persons, it was by a law of the Church that the duty was imposed. 
This duty constitutes the only legal means of compelling an 
executor to pay legacies, as the assets out of which they are to be 
paid vest in him absolutely, both at law and in equity. A closely 
analogous duty is that imposed by the Statute of Distributions! 
upon administrators of the estates of intestates to divide the estate 
among the intestate’s next of kin. Another ancient duty (which, 
however, no longer exists in English-speaking countries) was the 
duty imposed by the canon law upon every tithe-payer to set out 
the tithes payable by him, z. ¢., to sever the tenth part from the 
other nine parts, and to set apart the former for the tithe-owner. 
It was by means of this duty alone that payment of tithes could 
be enforced ; for, until tithes were set out, the title to the entire 
produce of the land was vested in the tithe-payer, but, when the 
tithes were set out, the title to the tenth part vested in the tithe- 
owner, who had accordingly, in respect to it, the same common- 
law remedies as any other owner of chattels. Another ancient 
instance is the duty imposed by the common law upon the heir of 
a deceased person to assign dower to the widow of the latter. 
Here, again, the enforcement of this duty was the widow’s only 
resource, as the title to all the land of which her husband died 
seized vested in the heir, both at law and in equity. Another very 
numerous class of duties consists of those which are imposed upon 
all persons who travel upon public highways, or upon navigable 
waters (including the high seas), with respect to other persons 
with whom they come in contact. It is upon these duties that the 
rights of such persons as against each other wholly depend. Other 
instances will be found in the well-known duties imposed by the 
common law upon common carriers and innkeepers, not only towards 
the employers of the one and the guests of the other, but also 
towards all those who desire to employ the one or to become the 
guests of the other ; also in the duty imposed by the common law 
upon professional men, and upon others whose callings require the 
exercise of special skill, to exercise reasonable skill on behalf of all 
those by or for whom they are employed. In the cases mentioned 
in the last sentence, there may, indeed, be a liability on contract ; 
but, on the other hand, in many of those cases there may either be 
no contract, or none that can be proved, while the duty is always 
available, and never involves any difficulty as to proof. 





1 22 & 23 Car. II. c. to. 
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Domestic or family relations give rise to a numerous class of 
duties, but most of them are moral rather than legal, or, at all 
events, are not such as any court of justice will enforce, and do 
not, therefore, come within the scope of this article. 

Another very numerous and important class of cases consists of 
those in which duties are imposed upon joint-stock corporations 
towards their shareholders, and also towards those who establish 
a right to become holders of their shares. As a rule, these duties 
furnish the only means by which these two classes of persons can 
enforce their rights against the corporation. There may be excep- 
tions to this rule, and one exception certainly is where a dividend 
has been declared (and the declaration of a dividend is the per- 
ormance of a duty) ; for then the amount payable to each share- 
holder becomes a debt, and so, of course, an obligation. 

The class of cases, however, in which an alleged breach of duty 
becomes more frequently the subject of litigation than in all other 
cases put together, is that in which the duty imposed is to exercise 
care and diligence to secure the safety of others, or to avoid being 
the cause of personal harm to others. Such a duty is imposed 
upon all persons to whom the personal safety of others is largely 
intrusted, and especially upon all carriers of passengers. A simi- 
lar duty is also imposed upon all persons whose occupation involves 
special danger to the public, for example, upon railway companies, 
or who do or permit to be done, or keep or permit to be kept, upon 
their own land, what is fraught with a like danger. A breach 
of this duty is negligence, and whether such breach has been 
committed is the question to be tried in what is by far the most 
numerous class of litigated cases with which courts of justice are 
troubled. Negligence may, indeed, be a breach of contract, and 
it may also be one of the elements of an affirmative tort, namely, 
where one person by an affirmative act unintentionally causes 
harm to another, but might have avoided doing so by the exercise 
of reasonable care. It would not, however, be too much to say 
that, in ninety-nine out of every hundred of the reported cases 
involving a question of negligence, the alleged negligence was a 
breach of duty. 

We are now prepared to inquire why it is that duties have at- 
tracted so little attention. Some of the reasons certainly are not 
far to seek. In several particulars, duties bear a striking resem- 
blance to personal rights. The latter are pure creatures of the law, 
and are not in the least dependent upon the will or the action of the 
person to whom they belong. The former also are pure creatures 

71 
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of the law, and are not directly (though they may be indirectly) 
dependent upon the will or the action either of the person upon 
whom the burden of them is imposed, or of the person entitled to 
have them performed. Personal rights accompany their owner from 
his birth to his death; and while that is not true of duties, yet 
it is true of every duty that it is a mere legal incident of certain 
situations, that a person can avoid incurring liability to a duty 
only by avoiding the situation to which such liability is incident 
(as he can free himself from a duty, to which he has once incurred 
liability, only by ceasing to occupy the situation to which such 
liability is incident) ; and that a person can acquire a right to the 
performance of a duty only by placing himself in a situation to 
which such right is incident, and will lose the right whenever he 
ceases to occupy that situation. A personal right can neither be 
bought, nor sold, nor be the subject of commerce, nor have any 
pecuniary value ; and so also the right to have a duty performed 
can neither be bought, nor sold, nor be the subject of commerce, 
nor have any pecuniary value, except indirectly, as stated above. 
As courts of justice can have no occasion to take cognizance of 
personal rights, except when complaints are made of their infringe- 
ment, so also the same thing is true of duties ; and though a duty, 
unlike a personal right, may be easily formulated, and the ques- 
tion of its existence is entirely distinct from the question of its 
infringement, yet the former, in comparison with the latter, very 
seldom arises, and, even when it does arise, there is little in it to 
stimulate inquiry beyond the mere practical question whether the 
person charged was bound to do the thing the not doing of which 
is the alleged cause of action. If an explanation be asked of the 
comparative infrequency with which any question as to the exist- 
ence of a duty arises, it may be answered that a duty once exist- 
ing continues to exist so long as the statute which imposed it 
remains in force, or so long as the situation which gave rise to it 
continues to exist ; and that, while an obligation as a rule is capable 
of but one performance and one breach, and, therefore, when once 
performed or once broken, is at an end, the same duty may be 
imposed upon an unlimited number of persons, and may be per- 
formed an unlimited number of times, and hence is capable of an 
unlimited number of breaches.! 





1 I now proceed to do what, in a previous note (p. 938, n.), I postponed until now, 
namely, to explain why I used the terms “absolute ” and “ relative” to mark the pri- 
mary division of legal rights, instead of the terms im rem and in personam. 1. If I 
had used the latter terms, I should have required them both to designate relative 
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Having now gone through with the different classes of legal 
rights, it is next to be observed that a relative right is relative 
only as between the person to whom the right belongs and the 
person who is subject to the correlative obligation or duty; and, 
therefore, so far as such a right concerns the rest of the world, it 
is an absolute right of the second class, 2. ¢., a property right. 
Moreover, every relative right which has, or is supposed to have, a 
pecuniary value, does or may concern the rest of the world. What 
relative rights then have, or are supposed to have, a pecuniary 
value? Clearly, all obligations fall within that category; and 
though in strictness this cannot be said of any duty, yet some 
duties consist, in whole or in part, in transferring money, or other 
things of value, to other persons, and when that is the case, and 
especially when the duty furnishes the only legal means of com- 
pelling such transfer, the performance of the duty certainly con- 
fers a pecuniary benefit upon the person in whose favor it is 
performed, and yet, prior to its performance, the only legal right 
vested in the latter is the right to have the duty performed. Of 
this description is the duty of an executor to pay legacies, of the 
administrator of an intestate to divide the personal estate of the 
latter among his next of kin, and of a tithe-payer to set out tithes. 

Probably many persons will be surprised at being told that the 
legatees and next of kin of deceased persons have no right or 
interest in the estates out of which their legacies and distributive 
shares are respectively to be paid. Their surprise ought, however, 
to cease when they are further told that, by the Roman law, no 





rights, and should, therefore, have had nothing left for absolute rights ; for rights z# 
personam would clearly have embraced only those rights which are created by personal 
obligations and duties, and, therefore, I must have used the term i” rem to designate 
those created by real obligations. 2. If the phrase “rights im personam” perfectly 
describes all those rights which are created by personal obligations or duties, then the 
phrase “rights iz rem” perfectly describes those rights which are created by real obli- 
gations, when considered as obligations; and, if so, it is clearly impossible that it 
should also correctly describe absolute rights. 3. The phrase “rights 7 rem” does 
not, in fact, describe correctly either class of absolute rights. It might, indeed, be used, 
without any great impropriety, to describe ownership of corporeal things, but to use it 
to describe ownership of incorporeal things is certainly taking great liberties with lan- 
guage, and to use it to describe personal rights seems to me to be in the highest 
degree absurd. 4. The terms 7” rem and in personam are properly applicable to pro- 
cedure only, and the use of them was limited to procedure by the Romans. 5. The 
terms “absolute ” and “ relative,” as used by me, require neither explanation nor justi- 
fication, while the terms in rem and in personam, if used for the same purpose, would 
have required both. 6. The terms iz rem and in fersonam, as applied to rights, are 
wholly foreign, while, in using the terms “absolute ” and “relative” instead, I follow 
the example of Blackstone. 
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one could directly dispose of any part of his estate by will; that 
when a person died, whether testate or intestate, his entire estate 
vested absolutely and by operation of law in his heir, namely, in 
his heres natus if he died intestate, and in his heres factus if he 
died testate ; that property could be given by will only in the form 
of legacies, and that legacies could be given only indirectly, 
namely, by directing the heir to pay them; and, lastly, that our 
executor and administrator have respectively succeeded, as to per- 
sonal estate, to the situation of the heres factus and heres natus 
of the Romans. Hence it is that, while the real estate of a de- 
ceased person passes, upon his death, directly to his heir, no one 
can acquire any interest in his personal estate except through his 
executor or administrator, 2. ¢., through the performance of a duty 
imposed upon the latter. 

It follows from what has been said that all obligations, whether 
personal or real, and also such duties as have just been described, 
have two aspects, z. ¢, they are to be regarded as relative rights, 
or as absolute rights, according to the point of view from which 
they are looked at, but with this difference, that, while personal 
obligations and duties are chiefly to be regarded as relative rights, 
real obligations are chiefly to be regarded as absolute rights. 

It is now necessary to return to the subject of incorporeal 
things which may be owned, — of which it has thus far only been 
said that they constitute no part of the material world, and that is 
no more than saying that they are incorporeal. 

Ownership of corporeal things is merely the result of appropri- 
ation by individuals to themselves, with the sanction of the law, of 
portions of the material world; z. ¢., all material things exist in 
nature, though their form and appearance may be indefinitely 
changed, and their value in consequence indefinitely increased or 
diminished. All that can be done, therefore, respecting them by 
human will or human action, is to change their form and appear- 
ance, and to make them the subjects of individual ownership. 
Those incorporeal things, however, which may be owned, have no 
existence in nature, and are all, therefore, of human creation. 
Moreover, they are all created either by the State alone, or by 
private persons with the authority of the State. A private person 
can create incorporeal ownership either against himself or against 
things belonging to him. He does the former whenever he incurs 
a personal obligation, 7. ¢., he creates in the obligee a relative right 
as between the latter and himself, and an absolute right as between 
the obligee and the rest of the world. So, too, a private person 
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creates an absolute right against himself when he grants an annu- 
ity, and in that case there is no relative right. A private person 
creates an incorporeal property right against a thing whenever he 
creates a real obligation, z. ¢., imposes an obligation upon a thing 
belonging to him; for, though the right thus created is relative as 
between the obligee and the thing upon which the obligation is 
imposed, yet it is also absolute, not only as to all persons other 
than the owner of the thing, but even as to him. In case of some 
duties, also, a private person may contribute to the creation of 
incorporeal ownership, not against himself personally, nor against 
things belonging to him, but against another person, though in 
respect of things belonging to himself, as when a testator directs 
his executor to pay legacies to certain persons out of his personal 
estate, or to sell certain land and pay the proceeds to persons 
named, the land not being devised to the executor, but left to 
descend to the testator’s heir; for in each of these cases the law 
makes it the duty of the executor to do as the testator has directed, 
and this duty the beneficiaries can compel him to perform ; and 
this right in the beneficiaries is incorporeal property. 

Another important class of cases in which a private person may 
create incorporeal ownership, is where an owner of things grants 
to another person an authority to transfer the title to them, or to 
use and enjoy them. In the first of these cases, the authority is 
technically called a power, and the acts authorized to be done 
would, without such authority, be inoperative and void. In the 
second case, the authority is commonly called a license, and the 
acts authorized to be done would, without such authority, be tor- 
tious. The grantor of a power may limit the persons in whose 
favor it may be exercised (not including the grantee), or he may 
authorize its exercise for the grantee’s own benefit. In the for- 
mer case, the grantee of the power is not entitled to receive any 
pecuniary benefit from its exercise, while, in the latter case, the 
power is practically equal to ownership of the things over which 
it extends. In point of law, however, it is, in each case, incor- 
poreal property, 2. ¢., it is no less than that in the first case, and 
no more in the second. In the first case, the exercise of the 
power may be discretionary or mandatory, and, if mandatory, its 
exercise will be a duty. 

A license is commonly granted for the benefit of the licensee, 
and in that case the right granted differs practically from owner- 
ship only in being less. extensive. It may, indeed, differ practi- 
cally from ownership only in not being exclusive; but a grant by 
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the owner of a thing of all his rights as such owner will be a grant 
of the ownership itself, though in terms a license only be granted. 
A good illustration of a license will be found in the grant of a 
right to work a patent for a new invention, neither the patent 
itself, nor any part of it, being granted. This is an instance, 
moreover, of a license in which the thing to be enjoyed, as well 
as the right to use and enjoy it, constitutes incorporeal property. 
Another good illustration will be found in a grant by an owner of 
land of the right to dig in his land for minerals, and to appropriate 
to the grantee’s own use all the minerals dug and carried away by 
him. Care must be taken, however, not to confound this case 
with that of a grant by an owner of land of all the minerals under 
the land, the latter being, as has been seen, a grant of corporeal 
property.! 

Another instance of incorporeal ownership created by private . 
persons is where a right is created which depends upon the hap- 
pening of a condition. Thus, if A incur an obligation to B to 
pay him $100 on the happening of some uncertain event, the obli- 
gation does not come into existence until the event happens, and 
yet B has a fixed right to be paid $100 by A in case the event 
happens. So, if A give B a legacy of $100 in the event of B’s 
attaining the age of twenty-one years, the gift will not take effect 
during B’s infancy, but yet he will have a fixed right to have the 
legacy paid to him by A’s executor, in case he attains the age of 
twenty-one years. So, if A give land to B, but declare that, if B 
die without issue then living, the land shall go to C, C will have 
nothing in the land during B’s life, but yet he will have a fixed 
right, by virtue of which the ownership of the land will vest in 
him on the happening of the event named. 

There is still another kind of incorporeal property, created by 
private persons, which is very different from any hitherto men- 
tioned, namely, the property which an author, musical composer, 
or artist has in his literary, musical, or artistic creations. This is 
not aright conferred upon one person by another against himself, 
or against things belonging to him; nor is it a right against any 
person or any thing, nor is it dependent upon any person or any 
thing ; but it is property which has a more independent existence 
than any corporeal thing whatever, — which a person, by his own 
intellectual labor, creates in himself out of nothing. - It consists, 
not in the ideas expressed (which cannot be the subject of owner- 





1 See supra, p. 539. 
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ship), but in the expression of them, 7. ¢., in the case of an author 
or musical composer, it consists in the selection and arrangement 
of the words and signs by which the ideas are expressed, — in the 
case of an artist, it consists in what the artist embodies in his 
picture or statue. 

It is, however, those classes of incorporeal property which are 
created by the State that attract the most attention. Blackstone! 
enumerates five of these, namely, advowsons, tithes, offices, dig- 
nities, and franchises. 1. An advowson is the right conferred by 
the State upon a person who has founded and endowed a church, 
and upon his heirs and assigns forever, of appointing the priest 
who is to officiate in that church. Though this right has no exist- 
ence in this country, it is a very important right in England, as 
most of the parish churches in that country were originally founded 
and endowed by the lords of the manors in which they are respec- 
tively situated ; and hence it is that the parson of a parish is there 
generally selected, not by the parishioners, but by the lord of the 
manor. 2. “Tithes” mean either the things received under that 
name, or the right to receive them, and that right is created by 
the State, and is incorporeal property. Like other property rights, 
it may be temporary or perpetual. Presumably all the tithes pay- 
able in any parish are payable to the parson of the parish for 
the time being, and they ought always to be payable to, or for the 
benefit of, either the parson of the parish, or other persons holding 
spiritual offices, and, if they had been, they would never have made 
an important figure as a species of incorporeal property. By an 
abuse, however, they were permitted to be alienated in fee simple, 
and vested in laymen; and hence they became subject to all the 
usual incidents of private property. 3. Most offices are not only 
created by the State, but the right to hold them, as well as the 
tenure of them, is regulated by law; and, therefore, though they 
are in their nature incorporeal property, yet they are without some 
of the most usual and important incidents of property, as they can 
neither be bought nor sold. They are also usually held, especially 
in this country, only for short periods. There is seldom, therefore, 
a serious controversy as to the title to an office, unless it be elec- 
tive; and even then the only question which can often arise is, 
whether a person claiming it has been elected to it. Regarded as 
property, an office is peculiar in this, namely, that all the emolu- 
ments which are incident to it are conferred as a compensation for 





1 2 Bl, Com. 21. 
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duties to be performed, and that no one can become entitled to 
receive the one without becoming bound to perform the other. 
The duties which the holder of an office is bound to perform may, 
of course, become the subject of controversy; and so, though less 
frequently, may the emoluments to which he is entitled. 4. When 
dignities exist in a State, and are held by a legal title, they also 
constitute a species of incorporeal property ; but their existence in 
a State implies that the people of that State are, to some extent, 
ranked and graded by law; and, as that is not the case in this 
country, it follows that dignities have no legal existence here. 
5. A franchise is defined by Blackstone! to be a royal privilege, 
or branch of the king’s prerogative, subsisting in the hands of a 
subject, 2. ¢., by virtue of the king’s grant, or by virtue of an enjoy- 
ment so long continued as to be in law equivalent to a grant. It is 
only in exceptional cases that the king’s prerogative can thus be 
vested in a private person, and the fact that it can be done in those 
cases calls for some explanation. The explanation seems to be 
that certain prerogatives are vested in the king merely for the 
benefit of the general public. For example, the convenience of 
the public requires that certain services should be performed for 
the benefit of all persons who require their performance, and who 
are able and willing to pay for it ; and the problem is to secure the 
efficient performance of such services for a fixed and reasonable 
compensation. One way of doing this is for the government itself 
to assume the performance of the service; while another way is 
for the government to delegate the performance of the service to 
private persons or corporations, making it the duty of the latter to 
perform the service efficiently in consideration of receiving a com- 
pensation, either fixed and agreed upon, or to be allowed by the 
government for the time being. Of course, it is assumed that the 
principle of competition is inapplicable to the case ; for if it were 
applicable, there would be no problem to be solved, nor anything 
for the government to do. Moreover, it is further assumed that 
the very opposite principle is applicable, namely, that of monopoly ; 
for the State must either not interfere at all, or it must assert 
absolute control, z. ¢., it must either leave the needs of the public 
to be provided for by free and unlimited competition, or it must 
make it unlawful for any one to supply such needs except with the 
permission and under the authority of the State. Accordingly, 
when the State itself undertakes the performance of a service for 
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the general public, it always maintains a monopoly of such service, 
—for example, that of carrying the mails. When, therefore, the 
State delegates the performance of a public service to a private 
person or corporation, it ought to secure to the latter a monopoly 
commensurate, as nearly as possible, with the duty imposed. 

It is upon these principles that most franchises exist in England 
at the present day. First, a monopoly of a certain public service 
is vested in the Crown. Then the Crown by its grant delegates 
the performance of such service to private persons or corporations. 
Grants of a right to keep a fair, a market, or a ferry, are the most 
conspicuous instances; and every such grant carries with it by 
implication the exclusive right of keeping a fair, market, or ferry 
(as the case may be), within the district which such fair, market, or 
ferry is supposed to serve. 

Whatever belongs to the Crown in England of course belongs 
to the State in this country ; and when the State delegates its 
power, it commonly does it, not by a grant, but by law, z. ¢., bya 
statute ;! and yet such delegations of the power of the State are 
commonly called franchises. 

Even in England, a grant from the Crown has, in modern times, 
been found inadequate in many cases in which the power of the 
State is delegated. Thus, when an ancient ferry is superseded by 
a bridge, and it is yet thought desirable that the bridge should be 
built and maintained with private capital, and that the capital thus 
expended should be returned in tolls, a statute is found necessary. 
So, when the policy was successively adopted of inviting the ex- 
penditure of private capital in building and maintaining highways, 
canals, and railways, a statute was always indispensable, as all 
such enterprises involved the compulsory taking of the land of 
many persons. Lastly, the needs of large cities have, within 
recent times, introduced several species of public service which 
involve an interference with public streets, and hence the right to 
perform such services can properly be delegated only by statute. 

In this country a strong disposition has been shown to delegate 
the power of the State, not to particular persons or corporations 
selected by the legislature, but to any persons who shall volunta- 
rily organize themselves into corporations, and comply with certain 
prescribed conditions. This is, of course, upon the principle of 
granting equal rights to all; but unfortunately the recognition 
of that principle has been accompanied by an abandonment of all 





1 But see infra, p. 554, as to patent rights. 
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attempt to protect from unjust and ruinous competition those who 
have invested their money irrevocably in providing means and 
facilities for serving the public. For example, when one set of 
men have built a railway from A to B, the State does nothing to 
prevent another set of men from building another railway between 
the same points, and as near to the former as they please. 

When the State has vested in a corporation a right, for example, 
to take tolls in consideration of duties to be performed, as such 
corporation cannot transfer to any one else the burden of the 
duties which it has assumed, so it cannot transfer to any one else 
the right which was designed to furnish the means for discharging 
those duties efficiently. In other words, such a right is inalien- 
able ; and, therefore, it is established in England! that a railway 
company can transfer by way of mortgage only its surplus income, 
2. e., what remains for its creditors and shareholders after payment 
of all its necessary expenses. Unfortunately, however, our State 
legislatures have lost sight of these principles, and have accord- 
ingly passed statutes authorizing railway companies to mortgage 
all their property and “franchises” ; and hence receiverships and 
re-organizations of railway companies, which are entirely unknown 
in England, have become disastrously familiar in this country. 

It has been seen that the ancient franchises of fairs, markets, 
and ferries, as well as many modern “statutory franchises’, — for 
example, toll-bridges, turnpike roads, canals, and railways, — have 
in them an element of monopoly. There are other delegations of 
sovereignty, however, which are monopolies pure and simple, 2. ¢., 
delegations of an exclusive right to do what before was free and 
open toall. There are in modern times two classes of these rights, 
namely, patent rights and copyrights. They are peculiar, not only 
in the particular just stated, but also in being conferred, not in 
consideration of duties to be performed to the public, but in con- 
sideration of services already rendered, as well as in being con- 
ferred only for limited periods of time. A patent right is conferred 
by grant (in England from the Crown, in this country from the 
United States), though under statutory authority. A copyright 
is conferred directly by statute. A copyright must be sharply 
distinguished from the common-law right of an author, musical 
composer, or artist, heretofore mentioned. The latter exists only 
before publication, the former only after publication. 

Although a copyright is in strictness of law a pure monopoly, 





1 Gardner v. London, Chatham and Dover Railway Co., L. R. 2 Ch. 2o1. 
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yet it ought to be regarded, not as a favor conferred, but as a 
partial atonement for the wrong done by the State in putting an 
end, upon publication, to the common-law right of an author, 
musical composer, or artist, in his own creation. 

Having now said all that it is thought necessary to say of incor- 
poreal things, it is next in order to inquire what rights are affirm- 
ative in their nature, and what are negative. If, however, we can 
ascertain what rights are negative, and why, the inquiry will be 
fully answered. What is a negative right? Clearly, it is a right 
against some person or persons, 2. ¢., a right not to have some- 
thing done by him or them. By whom can such a right be given ? 
Clearly, only by the person against whom it is given, or by some 
one in whose power such person is, 2. ¢., by the State. How can 
one person give another a negative right against himself? Only 
by incurring a negative personal obligation to that other. How 
can the State give a negative right to one person against another ? 
It is neither easy nor necessary to specify all the possible ways in 
which this can be done. How does the State in fact give a nega- 
tive right to one person against another? Only by giving it 
against all persons within the limits of its territory, or some 
portion of that territory, z. e., by giving a monopoly or exclusive 
right, as already explained. 

It follows, therefore, that all personal rights, all property rights, 
except those incorporeal rights by which the State confers a 
monopoly, and all relative rights, except negative personal obliga- 
tions, are affirmative. If it be asked why a real obligation cannot 
confer a negative right against the thing bound by it, the answer 
is plain: as an inanimate thing is in the nature of things incapa- 
ble of acting, it is impossible that a real obligation should ever 
consist in doing (factendo) ; and, though it is possible that such an 
obligation should consist in not doing (won factendo), yet an obliga- 
tion not to do what the obligor by no possibility can do, is absurd 
and unmeaning, and therefore, in legal contemplation, cannot 
exist. In what, then, does a real obligation consist? Here again 
the answer is plain: it consists in permitting or suffering some- 
thing to be done (fatzendo). 

But, though it seems so clear upon principle that there is no 
such thing as a negative real obligation, yet it is far less clear 
upon authority ; for the Civilians all say there is such a thing, and, 
in so saying, they are supported, to some extent, by texts of the 
Roman law. Thus, in Justinian’s Institutes,! it is said there is a 





1 LZ. 2, Tit. 3, 8. 4. 
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servitude, that one shall not build his house higher, lest he ob- 
struct his neighbor’s lights (wt nme altius tollat quis @des suas, ne 
luminibus vicini offictatur). Upon this passage, however, it may 
be remarked, first, that what it actually expresses is a personal 
obligation binding the owner of the house, — not a real obligation 
binding the house itself ; secondly, that one is tempted to say 
that the passage is only an inaccurate mode of stating an affirma- 
tive servitude, namely, that the servient tenement is bound to 
permit the light to pass over it without obstruction to the win- 
dows of the dominant tenement. 

If it be asked why a duty may not be negative, as well as a per- 
sonal obligation, the answer is that a person can deprive himself 
of the right to do a thing only by conferring upon some one else 
the right not to have it done, — which he can do only by incurring 
a negative personal obligation in favor of the latter ; but when the 
State wishes to deprive a person of the right to do a thing, it has 
a much more direct and simple (and therefore a better) way of 
accomplishing its object than by imposing upon him a duty not 
to do it,— namely, by commanding him not to do it, and so 
making the doing of it an affirmative tort; and, as the State is 
never supposed to do a vain and nugatory act, nor to do circui- 
tously what it can do directly, it follows that the State can never 
be supposed to impose a negative duty. 


C. C. Langdell. 
[To be continued. ] 
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ORD WESTBURY once said of a distinguished contempo- 
rary that “the monotony of his character was unrelieved by 
a single fault.” From such a characterization Westbury himself 
was surely exempt. With professional capacity of the highest or- 
der he combined peculiarities of mind and faults of character which 
marred much of his work. His career is an interesting and, it may 
be added, a practical study ; for while his genius raised him to the 
heights of distinction, his faults as surely led to his humiliation. 
His eminence as a lawyer was unquestioned by his bitterest 
enemies, Baron Parke considered him the greatest advocate at 
the bar ; Sir George Jessel described him as a man of genius who 
had taken to the law. Gladstone, who had frequent occasion to 
learn the temper of Westbury’s mind, said of him: “It was sub- 
tlety of thought, accompanied with the power of expressing the 
most subtle shades of thought in clear, forcible, and luminous 
language, which always struck me most among the gifts of Lord 
Westbury. In this extraordinary power he seemed to have but 
one rival among all the men, lawyers and non-lawyers, of his age. 
I may be wrong, but the two men whom, in my own mind, I 
bracketed together were Lord Westbury and Cardinal Newman.” 2 
It was this rare combination of thought and expression which par- 
ticularly distinguished him. His power of lucid statement, which 
was accompanied by a rare capacity for marshalling a multitude of 
facts and collateral details in their logical order, arose from readi- 





1 Richard Bethel was born at Bradford-on-Avon, June 30, 1800. He was educated 
at Wadham College, Oxford, taking his M. A. degree in 1820. Called to the bar at 
the Middle Temple in 1823, he took sick in 1840; entered parliament, was knighted, 
and became solicitor-general in 1852; attorney-general in 1856 and again in 18509. 
In June, 1861, he became lord chancellor, with the title of Baron Westbury of Westbury ; 
resigned in 1865. He died July 20, 1873. 

2 In the parliamentary debate on the Divorce Bill, to which Gladstone was strongly op- 
posed, Westbury remarked: “ If the right honorable gentleman had lived — thank Heaven 
he did not — in the Middle Ages, when invention was racked to find terms of eulogium for 
the subtilissimi doctores, how great would have been his reputation!” Gladstone in his 
reply said: “ My honorable and learned friend complimented me upon the subtlety of 
my understanding, and it is a compliment of which I feel the more ‘the force since it 


comes from a gentleman who possesses such a plain, straightforward, John Bull-like 
character of mind — rusticus, abnormis sapiens crassaque Minerva.” 
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ness and clearness of conception. “Clearness of expression,” he 
said, ‘“‘ measures the strength cr vigor of conception. If you have 
really grasped a thought, it is easy enough to give it utterance.” 
His mental bent was almost wholly judicial; he convinced by 
appeals to sober judgment rather than to considerations of expe- 
dient or sentiment ; and the elevation which he gave to the simplest 
discussion arose from his habit of bringing the dryest details to 
the test of original principles. 

Westbury’s most conspicuous defect was an arrogant conscious- 
ness of intellectual superiority, manifesting itself, with utter disre- 
gard for the feelings of others, in fondness for caustic wit and 
rather spinous humor. He was too much in the habit of what 
his biographer has termed thinking aloud, without regard to the 
effect which the expression of his thoughts might have on others. 
His deliberate method of setting people right provoked intense 
irritation ; when roused by pretentiousness or humbug, his sarcasm 
fell with blistering effect. In fact he bids fair to be remembered 
by the public at large merely as the author of innumerable sharp 
sayings. But his indulgence in this respect seems to have been 
largely due to an instinctive genius for clear-cut phrases. There 
appears to have been none of that hardening of the heart which 
might have been expected in a man whose intellect so completely 
predominated. He is said to have displayed singular credulity in 
any appeal not directed to his intellect, and his goodness of heart 
is attested by his few intimates.’ He evidently felt strong enough 
to stand alone, caring for neither praise nor blame. Heedless 
alike of misconception and antagonism, he would seem to have 
determined to conquer the world rather than conciliate it. It was 
his boast that, from his youth up, he had never truckled to any 
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1 Mr. Nash’s admirable biography of Westbury makes it plain that his mind must 
have acquired its cynical bent in childhood. His earliest experiences were with the 
hard realities of life. His childhood was crowded with grave and distracting anxiety 
for his parents’ and his own future. Owing to some family disputes, his father had been 
left almost penniless; and at a trying juncture, while deeply in debt, the elder Bethel’s 
nearest relations turned against him, and he came near a debtor’s prison. These 
troubles of his childhood and early life probably weighed so heavily on Westbury’s 
mind as to engender a bitterness from which he never recovered. The self-denying 
efforts of his parents in his behalf were remembered with deepest gratitude. In a letter 
written to Lord Selborne only two months before his death, he said: ‘“ When I was 
made lord chancellor, I may truly say the chief feeling that arose in my mind was not 
that of pride or gratified vanity, but of sincere gratitude that I had lived to fulfil the 
predictions and the fond hopes of my father, to whom I owed all my education and all 
the means that had enabled me to fulfil what, when they were first formed, were but 
idle anticipations.” 
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man’s favor, but both at the bar and in politics had been independ- 
ent even to a fault. 

His success at the bar was remarkable. His views were ex- 
pressed with an assurance that seemed to admit of no question. 
He used to say that he was paid for his opinions, not for his 
doubts. The ascendency he acquired over the mind of Vice- 
Chancellor Shadwell, in whose court he practised upon taking 
sick, became a subject of comment ; legal wits said that “ Shadwell 
had set up an altar in Bethel whereat to worship.” As chancellor, 
nothing puzzled him. If he ever had any doubts, he never admitted 
them.? But the temper of his mind was not calculated to make 
him popular with his brethren at the bar or his colleagues on the 
bench ; for most of them, at one time or another, he took occasion 
to express his contempt. 





1 A characteristic anecdote is told in connection with his first bill of exceptions. 
Never having seen any exceptions before, he drew them by the light of nature, and went 
before the master to support them The master observed that he had never seen any 
exceptions in that form before. “ Most probably not, sir,” replied Westbury, “ but I will 
defy my learned friend, or any one else, to indicate any particular in which these excep- 
tions fail to attain the object for which exceptions are designed.” 

He was never at a loss for an answer. Having given his opinion at a consultation, 
he was confronted with a former opinion in which he had taken a contrary view. “ It is 
a matter of astonishment to me,” he said, “that any one capable of penning such an 
opinion should have risen to the eminence I have the honor to enjoy.” On another 
occasion, while arguing a case before Lord Campbell, he was asked for his authority for 
a statement. “My Lord,” he replied, “such is the law; but as I have to be elsewhere 
shortly, my friend, Mr. Archibald, will quote the cases in support of it.” Mr. Archi- 
bald was seen to leave the court hastily. 

2 On the day he took his seat in the Court of Appeal in Chancery, a motion was 
made to set a case for hearing before the full court. “ The case,” said Westbury, “ will 
be put in the lord chancellor’s list. The court és full.” 

3 On one occasion, the court having risen at the conclusion of Westbury’s argument, 
his junior, who was to follow, remarked that he thought Westbury had made a strong 
impression on the court. “I think so, too,” was the reply; “don’t disturb it.” He 
addressed the judges with equal freedom. “Mr. Bethel,” said Lord Justice Knight- 
Bruce in the course of an argument, “ I have heard you use that argument twice already.” 
“Very likely, my Lord,” was the retort, “for it is only by the continual dripping of the 
water on the stone that any impression is created.” His bold denunciation of Knight- 
Bruce’s habit of prejudging cases gave great satisfaction to the profession. His lord- 
ship, in the course of an argument, having expressed surprise at a proposition asserted 
by Westbury, the latter replied: “ Your Lordship will hear this case first, and if your 
Lordship thinks it right you can express surprise afterwards. I deprecate any observa- 
tions until the case is fully heard, and the proper time for the discharge of judicial duties 
begins.” 

Lord Campbell was his pet aversion. He took malicious delight in reversing his 
predecessor’s conclusion by reference to “a few elementary principles.” His feelings 
towards the rest of the judges apparently differed only in degree. On one occasion, 
having listed an appeal for hearing, he was reminded by the court that only motions of 
course would be heard. “But this is a motion of course,” he said, “or at least its 
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In the theological controversies of his time, which absorbed so 
large a measure of public interest, he played a characteristic part. 
Baiting the bench of bishops in the House of Lords came to be 
his favorite occupation.! He told Dr. Jowett that until theological 
questions came before the courts he had believed what was ordi- 
narily believed by members of the Church of England, but that 
when he began to examine for himself he was surprised to find how 
slender was the foundation of many statements which were confi- 
dently propounded by theologians. In 1860 he blocked the 
attempt of the High Church party to obtain legal condemnation 
of unorthodox views in the action brought against Dr. Williams 
and Mr. Wilson, two contributors to the celebrated “ Essays and 
Reviews,” who were charged with denying the plenary inspiration 
of the Scriptures. Westbury’s opinion proceeds upon the theory 
that the court had no power to pronounce any opinion on the 
character, effect, or tendency of the book, adopting the rule formu- 
lated in the Gorham case, fourteen years before, that the court had 
no jurisdiction to determine matters of faith or doctrine on which 
the church had prescribed no definite rule of opinion ; it had only 
to ascertain the true construction of the articles and formularies 
with reference to the charges preferred, according to legal rules 
for the interpretation of written documents.? Thereupon the 
High Church party, relying upon the influence of Bishop Wil- 
berforce in convocation, secured the formal condemnation of the 
whole book as heretical by means of a judgment of the synod, — 
a course which had been pursued but once in three centuries, 
This action led Lord Houghton, in the House of Lords, to put a 
series of questions as to the powers of convocation to pass a syno- 
dical judgment on books, and as to the immunity of its members 
from legal proceedings consequent thereon. Lord Westbury, in 
reply, delivered one of his most characteristic and best known 
speeches. ‘There are,” he said, “three modes of dealing with 





equivalent. It is an appeal from Vice Chancellor——.” Heonce asked Sir William Erle 
why he did not attend the sessions of the Privy Council. “Because I am old and deaf 
and stupid,” replied Erle. “ But that’s no reason at all,” said Westbury, “for I am old 
and Napier is deaf and Colville is stupid, and yet we make an excellent Court of Appeal.” 
Some one having wondered why Lord Chancellor Cranworth habitually sat with the 
lords justices, Westbury expressed the opion that “it doubtless arose from a childish 
indisposition to be left alone in the dark.” 

1 He objected to Wilberforce’s Bishops’ Resignation Bill on the ground that “ the 
law in its infinite wisdom had already provided for the not inprobable event of the im- 
becility of a bishop.” 

2 3 New Repts. 494. 
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convocation, since it has been permitted — which I deeply regret 
— to come into action again and transact business. The first is, 
while they are harmlessly busy, to take no notice of their proceed- 
ings; the second is, when they seem likely to get into mischief, to 
prorogue them and put a stop to their proceedings ; the third, when 
they have done something clearly beyond their powers, is to bring 
them to the bar of justice for punishment.” After referring to the 
laws passed to secure the royal supremacy, he continued: “I am 
afraid my noble friend [Lord Houghton] has not considered what 
the pains and penalties of a premunire are, or his gentle heart 
would have melted at the prospect. The most reverend primate 
and the bishops would have to appear at this bar, not in the 
solemn state in which we see them here, but as penitents in sack- 
cloth and ashes. And what would be the sentence? I observe 
that the most reverend primate gave two votes, his original vote 
and a casting vote. I will take the measure of his sentence from 
the sentence passed by a bishop on one of these authors, — a year’s 
deprivation of his benefice. For two years, therefore, the most 
reverend primate might be condemned to have all the revenues of 
his high position sequestrated. I have not ventured — I say it seri- 
ously —I have not ventured to present this question to her Ma- 
jesty’s government, for, my Lords, only imagine what a tempta- 
tion it would be for my Right Hon. friend the Chancellor of the 
Exchequer to spread his net and in one haul take in 430,000 from 
the- highest dignitary, not to speak of the of roddoi, the bishops, 
deacons, archdeacons, canons, vicars, all included in one common 
crime, all subject to one common penalty.” He then proceeded to 
ridicule the judgment. ‘Iam happy to tell your Lordships that 
what is called a synodical judgment is a well-lubricated set of 
words, a sentence so oily and saponaceous that no one can grasp it ; 
like an eel it slips through your fingers, . . . Convocation could not 
have been more successful, if they had synodically sat down to pro- 
duce a sentence of no meaning, than they were when in their labor 
they produced this ridiculous mus.” By interposing convocation, 
he said, they interposed an anomalous body exercising jurisdiction 
uncontrolled by any court of appeal, and not amenable to the 
crown. “Those who do not concur in these proceedings probably 
think that by protesting against such a course they may save them- 
selves from consequences ; but if they will take my recommenda- 
tion, whenever there is any attempt to carry convocation beyond 
its proper limits, their best security after protesting will be to 
gather up their garments and flee, and, remembering the pillar of 
73 
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salt, not to cast a look behind. I am happy to say that in all these 
proceedings there is more smoke than fire, though they do not, 
probably, proceed from a spirit that is equally harmless.” His 
action in the Colenso case, in the following year, added, if possible, 
to the hatred with which he was regarded by dogmatic theologians.! 

It was to be expected that Westbury would have many enemies, 
and there were others who, while not open enemies, were not 
averse to taking advantage of the first opportunity to humble his 
pride. In 1865 two cases of official delinquency arising out of the 
distribution of the patronage of his office furnished a rallying 
ground for the disaffected? It will be sufficient to say that West- 
bury’s personal honor was in no way involved, and the most that 
could be said against him was that he had failed to exercise proper 
caution. Indeed, the committee of the House appointed to inves- 
tigate the matter acquitted him of improper motives ; but they 
observed that the general impression created by the circum- 
stances was calculated to excite suspicion, and that the inquiry 
had been highly desirable. Thereupon the opposition moved a 
vote of censure, which was finally carried. It recited that the 
acts in question “ show a laxity of practice and a want of caution 
with regard to the public interests, on the part of the lord chan- 
cellor, in sanctioning the grant of retiring pensions to public offi- 
cers against whom grave charges were pending, which, in the 





1 A wit suggested the following epitaph : — 
“ Richard, Baron Westbury, 
Lord High Chancellor of England. 
He was an eminent Christian, 
An energetic and merciful statesman, 
And astill more eminent and merciful judge. 
During his three years tenure of office 
He abolished the ancient method of gonveying land, 
The time honored institution of the Insolvents’ Court 
and 
The eternity of punishment. 
Towards the close of his earthly career, 
In the Judicial Committee of the Privy Council, 
He dismissed Hell with costs 
And took away from the Orthodox members of the 
Church of England 
Their last hope of everlasting damnation.” 

2 The occasion was the retirement on pensions of two clerks against whom charges 
of official misconduct were pending. It was charged that Westbury had allowed them 
to retire, so that he might appoint his own relatives. But the specific complaint was 
that the men were not promptly dismissed, and it is difficult to understand how the 
offices became more vacant or more at his disposal by resignation than they would 
have been by dismissal. 
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opinion of the House, are calculated to discredit the administra- 
tion of his great office.” Westbury thereupon resigned! His 
retiring speech was a model of dignity and urbanity. In closing 
he said :— 


“With regard to the opinion which the House of Commons has pro- 
nounced, I do not presume to say a word. I am bound to accept the 
decision. I may, however, express the hope that after an interval of 
time calmer thoughts will prevail, and feelings more favorable to myself 
be entertained. I am very thankful for the opportunity which my tenure 
of office has afforded me to propose and pass measures which have 
received the approbation of parliament, and which I believe, nay, I will 
venture to predict, will be productive of great benefit to the country. 
. . » My Lords, it only remains to thank you, which I do most sincerely, 
for the kindness which I have uniformly received at your hands. It is 
very possible that by some word inadvertently used, some abruptness of 
manner, I may have given pain or exposed myself to your unfavorable 
opinion. If that be so, I beg of you to accept the sincere expression of 
my regret, while I indulge the hope that the circumstances may be erased 
from your memories.” 


The law reports contain about two hundred and fifty cases in 
which Lord Westbury formulated an opinion. In reading them, 
one is struck at once with the power and facility displayed in 
stripping cases of complicated and bewildering details and redu- 
cing them to simple, intelligible propositions.2_ Impatient of author- 





1 An incident of the occasion shows his urbanity and courage. Lord Ebury had 
brought in a bill to effect certain changes in the burial service, which had been thrown 
out. As Westbury was leaving the House he said to Lord Ebury, “ My Lord, you 
may now read the burial service over me, with any alterations you think proper.” 
Wilberforce, with whom Westbury’s relations had become strained, relates in his 
memoirs that some time afterwards they met in the lobby of the House, whereupon 
Westbury stopped him, saying, “ My Lord Bishop, as a Christian and a bishop, you 
will not refuse to shake hands.” Wilberforce immediately complied. Westbury then 
said: “Do you remember where we last met ? It was in the hour of my humiliation, 
when I was leaving the Queen’s closet, having given up the great seal. I met you on 
the stairs as I was coming out, and I felt inclined to say, ‘Hast thou found me, oh 
mine enemy?’” Wilberforce used to say that he was greatly tempted to finish the 
quotation: instead he replied, “ Does your Lordship remember the end of the quota- 
tion?” “ We lawyers, my Lord Bishop,” answered Westbury, “are not in the habit of 
quoting part of a passage without knowing the whole.” 

2 In addition to the cases hereafter mentioned, see Peck v. North Staffordshire Ry., 
10 H. L. 565; O’Brien uv. Lewis, 32 L. J. Ch. 569; English Credit Co. v. Arduin, 5 E. 
& I. App. 76; Daniel v. Metropolitan Ry., 5 E. & I. App. 59; Barber v. Meyerstein, 4 
E. & I. App. 335; Shepherd vw. Harrison, 5 E. & I. App. 128; Dixon v. Evans, 5 E. & 
I. App. 612; Mersey Docks v. Gibbs, 1 E. & I. App. 126; City of Glasgow Ry. v. 
Hunter, 2 Scotch & Div. App. 85; Isenberg v. East Indian Estates, 33 L. J. Ch. 392. 
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ity, he proposed to ground his decision on elementary principles. 
It is common to find such opening statements as these : — 


“My Lords, we are all exceedingly glad when, in a collection of miser- 
able technicalities such as these which are before us here, we can see 
our way to something like a solid and reasonable ground of decision.” ? 

“There is no difficulty at all in the matter, and if the general rules of 
law were more steadily kept in view it would be unnecessary to range up 
and down a variety of decisions, because those rules would afford the 
best answer and secure the removal of every difficulty.” ? 


His skill in exposition was of the highest order. Without de- 
tailing the raw materials of his conclusion, he was in the habit of 
stating at the outset of his opinions the general principles of law 
by which the action should be determined. His statement of the 
principles of extra-territorial jurisdiction in Cookney v. Anderson ® 
is a good illustration of his style : — 


“In explanation of my decision in this case, it is necessary to begin 
by referring to some well-established general principles. The courts of 
civil judicature in every country sit to administer the municipal law of 
that country, and their jurisdiction is therefore limited and territorial. 
It is true that the duty of yielding obedience to the law of his native 
country may follow the native subject of that country wherever he re- 
sides ; for every nation has a right to bind its own natural-born subjects 
by its own laws in every place. Municipal law, therefore, may provide 
that judgments and decrees may be lawfully pronounced against natural- 
born subjects when absent abroad, anfl may also enact that they may be 
required to appear in the courts of their native country even whilst 
resident in the dominions of a foreign sovereign. If a statutory juris- 
diction be thus conferred, courts of justice in the exercise of it may law- 
fully cite, and on non-appearance give judgment in civil cases against 
natural-born subjects whilst they are absent beyond seas in a foreign 
land. This jurisdiction depends on the statute or written law of the 
country. Where it is not expressly given, it cannot be lawfully assumed. If 
such a law does not exist the general maxim applies, extra territorium jus 
discenti impune non paretur, But as international law in private rights is, 
so far as it has been clearly established, a part of municipal law, it follows 
that the law of a country, which gives to its municipal tribunals authority 
to exercise jurisdiction as to persons and things which are beyond the 
confines of their own territories, may also, consistently with international 
law, be extended in certain cases to persons who are not natural-born 





1 Scott v. Bennett, 5 E. & I. App. 251. 


2 Attorney-General v, Campbell, 5 E. & I. App. 529. See, also, Rose v. Watson, 10 
H. L. 677. 


8 32 L. J. Ch. 427. 
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subjects. For, where it is well settled by the comity of nations that any 
question of private right falls to be decided by the law of a particular 
country, it would seem reasonable that the courts of that country should 
receive jurisdiction and the power of citing absent parties, though resid- 
ing in a foreign land. Thus, by way of example, it is generally agreed by 
European nations that all questions relating to the ownership of land 
must be decided by the 4x /oci rei site ; that all questions relating to the 
succession or administration of the property of a deceased person, whether 
testate or intestate, belong to the judge of the domicil of the deceased ; 
and that contracts ought to be applied and interpreted by the law of the 
place where they are made, and where it is intended they should be 
performed. If, therefore, an action or a suit be commenced in the 
courts of a particular country relating to a subject which, by the con- 
sent of nations, is appropriated to the law of that country, it may be 
right, in order to prevent a failure of justice, to give to such courts 
the power of exercising complete jurisdiction, and therefore of citing 
absent parties, under the penalty, if they do not appear, of having judg- 
ment pronounced against them in their absence. But it is a jurisdic- 
tion that should be given and exercised with great caution, and only 
where it is clear, on the principles of public law, that the judgment 
against the absent party ought to be treated as binding by the courts of 
foreign countries. The right of administering justice is the attribute of 
sovereignty, and all persons within the dominions of a sovereign are 
within his allegiance and under his protection. If, therefore, one sov- 
ereign causes process to be served on the territory of another, and sum- 
mons a foreign subject to his court of justice, it is in fact an invasion of 
sovereignty, and would be unjustifiable unless done with consent, which 
is assumed to be the fact if it be done in a case where a foreign judg- 
ment would by international law be accepted as binding. For, besides 
the general maxim which I have already cited, and which limits the juris- 
diction of every tribunal to its own territory, there is another general 
rule, actor sequitur forum rei; and both are violated when the territorial 
judge cites and pronounces judgment against a person who does not ap- 
pear and is absent in another territory. There are, therefore, two grounds 
on which the legislature of any country is warranted in conferring on 
its civil tribunals an extra-territorial jurisdiction, — one, the right which 
it possesses of binding universally by its laws the persons who owe to 
it a natural allegiance ; the other, the right which it receives by interna- 
tional law, that is, from the consent of nations, of summoning all persons 
interested, wherever resident, when the subject of suit arises or is sit- 
uate within its own territory, and falls to be determined by its own law 
and the judgment of its own courts of civil judicature. ” ? 





1 For further examples of clear statement of law and facts see Ex parte Harding, 33 
L. J. Bank. 26; Spirett v. Willows, 34 L. J. Ch. 365; Weston v. Collins, 34 L. J. Ch. 
353; Bickett v. Morris, 1 Scotch & Div. App. 60; New Brunswick Ry. v. Coynbeare, 
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Although his want of respect for authorities 1 may sometimes 
have led him to go somewhat beyond the mark, his acuteness of 
mind was always restrained, in his judicial functions at least, by 
common sense. For example, in Overend & Gurney Co. »v. 
Gibbs,? he said : — 


“T think it would be a very fatal error in the verdict of any court of 
justice to attempt to measure the amount of prudence that ought to be 
exercised by the amount of prudence which the judge himself might 
think under similar circumstances he should have exercised. I think it 
extremely likely that many a judge, or many a person versed by long 
experience in the affairs of mankind as conducted in the mercantile 
world, will know that there is a great deal more trust, a great deal more 
speculation, and a great deal more readiness to confide in the probabil- 
ities of things with regard to success in mercantile transactions, than 
there is on the part of those whose habits of life are entirely of a differ- 
ent character. It would be extremely wrong to import into the consid- 
eration of the case of a person acting as a mercantile agent, in the 
purchase of a business concern, those principles of extreme caution 
which might dictate the course of one who is not at all inclined to invest 
his property in any ventures of such a hazardous character.” 


His opinion in Thompson v. Hudson ® is a characteristic expres- 
sion of his aversion for technicalities : — 


“T am sure your Lordships will agree with me that the appellants 
have been very unfortunate in this litigation. In answer to the ques- 
tions which they were required to answer in the Chamber of the Master 
of the Rolls, they thought that it was very rational and very right for a 
creditor to say to his debtor, ‘ Provided you pay me half of the debt or 
two thirds of the debt on an appointed day, I will release you from the 
rest, and will accept the money so paid in discharge of the whole debt ; 
but if you do not make payment of it on that day, then the whole debt 
shall remain due to me, and I shall be at liberty to recover it.’ If you 
were to put that proposition to any plain man walking the streets of 
London, there could be no doubt at all that he would say that it is rea- 
sonable and accordant with common sense. But if he was told that it 





9 H. L. 722; Tyrrell v. Bank of London, 10 H. L. 38; Taafe v. Conmee, to H. L. 74; 
Beative v. Hodgson, 10 H. L. 663; Rose v. Watson, 10 H. L. 677; Parker wv. Tootal, 
11 H. L. 154; Cullen v. Atty.-Gen, 1 E. & I. App. 198; Williams v. Bayley, 1 E. & I. 
App. 216; Atty.-Gen. v. Campbell, 5 E. & I. App. 529; Knox wv. Gye, 5 E. & I. App. 
670. 

1 Gaun v. Free Fishers of Whitstable, 11 H. L. 192, is an illustration of his disre- 
gard for authorities to which he was not absolutely bound to defer. He persistently 
opposed to prevailing view with respect to compensation for acts authorized by statute. 
Ricket v. Metropolitan Ry., L. R. 2 H. L. 175; Glasgow Ry. v. Hunter, L. R. 2 H. L. 
Sc. 78; Duke of Buccleuch v. Metropolitan Bd. of Works, 5 E. & I. App. 461. 

25 E.& I. App. 495. 8 4 E. & I. App. 1. 
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would be requisite to go to three tribunals before you could get that 
plain principle and conclusion of common sense accepted as law, he 
would undoubtedly hold up his hands with astonishment at the state of 
the law.” 


In Martin v. Holgate! he touched the source of much of the 
confusion in the interpretation of wills when he said :— 


“A judge is not justified in departing from the plain meaning of 
words which admit of a rational interpretation for the purpose of giving 
effect to an assumed interpretation which appears to him to be more 
rational or more consistent with the rest of the will.” 


Lord Westbury’s substantial contributions to the law deal 
mostly with topics that fall outside the ambit of well-settled 
authority. In international law, especially in the domain of what 
has been called private international law, he rendered many deci- 
sions of importance.2, The statement of principles in the case of 
Udny v. Udny is worth quoting as a fine specimen of exposi- 
tion :— 

“The law of England, and of almost all civilized countries, ascribes to 
each individual at his birth two distinct legal states or conditions, — one, 
by virtue of which he becomes the subject of some particular country, 
binding him by the tie of natural allegiance, and which may be called 
his political status; another, by virtue of which he has ascribed to him 
the character of a citizen of some particular country, and as such is pos- 
sessed of certain municipal rights, and subject to certain obligations, 
which latter character is the civil s¢atus or condition of the individual, 
and may be quite different from his political status. The political status 
may depend on different laws in different countries; whereas the civil 
status is governed universally by one single principle, namely, that of 
domicil, which is the criterion established by law for the purpose of 
determining civil s‘atus. For it is on this basis that the personal rights 
of the party, that is to say, the law which determines his majority or 
minority, his marriage, succession, testacy or intestacy, must depend. 
International law depends on rules which, being in great measure derived 
from the Roman law, are common to the jurisprudence of all civilized 
nations. It is a settled principle that no man shall be without a domi- 
cil, and to secure this result the law attributes to every individual as soon 
as he is born the domicil of his father, if the child be legitimate, and the 
domicil of the mother, if illegitimate. This has been called the domicil 
of origin, and is involuntary. Other domicils, including domicil by oper- 





11 E. & I. App. 188. 

2 Udny v. Udny, 1 Scotch & Div. App. 457 ; Cookney v. Anderson, 32 L. J. Ch. 427; 
£x parte Chavasse, 34 L. J. Bank. 17; Enohin wv, Wylie, 1o H. L. 1; Bell v. Kennedy, 1 
Scotch & Div. App. 320; Shaw v. Gould, 3 E. & I. App. 80. 
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ation of law, as on marriage, are domicils of choice. For as soon as an 
individual is sué juris it is competent to him to elect and assume another 
domicil, the continuance of which depends upon his will and act. When 
another domicil is put on, the domicil of origin is for that purpose relin- 
quished, and remains in abeyance during the continuance of the domicil 
of choice ; but as the domicil of origin is the creature of law, and inde- 
pendent of the will of the party, it would be inconsistent with the princi- 
ples on which it is by law created and ascribed to suppose that it is 
capable of being, by the act of the party, entirely obliterated and extin- 
guished. It revives and exists when there is no other domicil, and it 
does not require to be regained or reconstituted animo et facto, in the 
manner which is necessary for the acquisition of a domicil of choice. 
Domicil of choice is a conclusion or inference which the law derives 
from the fact of a man fixing voluntarily his sole or chief residence in a 
particular place, with an intention of continuing to reside there for an 
unlimited time. This is a description of the circumstances which create 
or constitute a domicil, and not a definition of the term. There must be 
a residence freely chosen, and not prescribed or dictated by any external 
necessity, such as the duties of office, the demands of creditors, or the 
relief from illness; and it must be residence fixed, not for a limited 
period or particular purpose, but general and indefinite in its future con- 
templation. It is true that residence originally temporary, or intended 
for a limited period, may afterwards become general and unlimited, and 
in such a case, as soon as the change of purpose, or animus manendi, can 
be inferred, the fact of domicil is established. The domicil of origin may 
‘be extinguished by act of law, as, for example, by sentence of death or 
exile for life, which puts an end to the status civilis of the criminal, but 
it cannot be destroyed by the will and act of the party. Domicil of 
choice, as it is gained animo et facto, so it may be put an end to in the 
same manner.” 


The law relating to trade-marks and patents was another con- 
genial subject! He rendered several decisions of permanent 
value on the law of prescriptive easements.? Certain miscellane- 
ous decisions of general value will be familiar to the professional 
reader: Holroyd v. Marshall,’ St. Helen’s Smelting Co. v. Tipping,* 
Blades v. Higgs,> Taylor v. Meads,® Isenberg v. East Indian Estates 
Co.,7 Lister v. Perryman,’ Sackville West v. Holmesdale.* 





1 Leather Cloth Co. v. Leather Cloth Co., 33 L. J. Ch. 199; McAndrew v. Bassett, 
33 L. J. Ch. 561; Witherspoon v. Currie, 5 E. & I. App. 521; Hills v. Evans, 31 L. J. Ch. 
458; Betts v. Menzies, 10 H. L. 151 ; Horwood v. Great Northern Ry., 11 H. L. 676. 

2 Tapling v. Jones, 11 H. L. 303; Suffield v. Brown, 33 L. J. Ch. 249; Backhouse v. 
Bonomi, 9 H. L. 503. 

8 10 H. L. 208. 4 11 H. L. 649. 5 Tb. 630. 6 34 L. J. Ch. 203. 

7 33 L. J. Ch. 392. 8 5 E. & I. App. 538. 9 Ib. 565. 
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As time goes on, it is likely that Lord Westbury’s hope that he 
might be remembered in connection with his legal reforms will be 
realized. His heart was undoubtedly in this work, and he pur- 
sued it with a continuity of purpose that he failed to maintain in 
any other direction. He possessed many of the great qualities 
necessary for a law reformer; his mind was comprehensive as 
well as acute, and to his wide knowledge of general principles he 
brought an extensive practical acquaintance with the subject. 
But he was unsuited by temperament for the patient diplomacy 
by which radical legislative action is attained. The list of his leg- 
islative achievements! justifies his expectations of remembrance; 
but his accomplishments were feeble compared with his projects. 
In his great speech of 1863 in the House of Lords he proposed 
such a systematic scheme of law reform as had never been con- 
ceived before except in the master mind of Lord Bacon. Since 
then, others have carried on the work begun by him ; and, as the 
outline of his splendid conception is gradually filled in by accom- 
plished fact, it becomes a liberal profession to remember Lord 
Westbury for his lofty ideals as well as for his actual achievements. 

Van Vechten Veeder. 


CHICAGO, November 1, 1899. 





1 1857, Probate and Administration Bill, Divorce and Matrimonial Bill; 1861, Bank- 
ruptcy and Insolvency Bill; 1861, First Statute Law Revision Bill; 1862, Land Regis- 
tration Bill ; 1863, Second Statute Law Revision Bill. He was an ardent supporter of 
Lord Selborne’s Judicature Act of 1873. 


. 
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THE RIGHT TO LOCAL SELF-GOVERNMENT. 
II. 


[* 1643-44 the general assembly changed the name of the 

island from its Indian name of Aquethnec (Aquidneck) to 
“ The Isle of Rhodes, or Rhode Island,” by which name it has since 
been known. The dual name of “ The State of Rhode Island and 
Providence Plantations,” still the official style and name of the 
state, arose from the union of the Aquidneck government with 
that of “ Providence Plantations,” under the charter of 1663. 

The general officers elected in 1641 continued in office until the 
government set up under the first charter was organized in 1647. 
The records of the general court of this union cease in 1644, and 
the town records of Newport are lacking. The mutilated pages 
of the Portsmouth town records help to fill the gap, and they con- 
firm the fact that, if no general court was convened in this interval, 
town meetings were held in both towns, and their decrees were 
duly executed. Three of the four original colonies of Rhode 
Island have therefore enjoyed a period of independent sovereignty 
as separate towns, and two of them as a union of towns, although 
the united colony under the charters, both of 1643-44 and of 1663 
and the state, never have been independently sovereign. 

Arnold? says that: “Before that period” (the combination 
under the first charter) “each town was in itself sovereign, and 
enjoyed a full measure of civil and religious freedom.” 


“But in the scattered communities which grew up on Rhode Island 
soil between 1636 and 1647, there were lacking not only organic law in 
common, but even documentary agreement in common, and also any dele- 
gation of authority from outside their limits,— until the patent, whose 
provisions went into effect in 1647.” ? 


As was well said in The Nation :? — 


“The diversity of character and interest in the smallest of the colonies 
is another illustration of the truth taught by Greek and Italian history, 
that it is not always the largest States that afford the most instructive 
data for political history.” 





1 Hist. R. I. p. 487. 
2 Foster’s Town Government in Rhode Island, p.12. *% Vol. 39, p. 117. 
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Milton, that profound political thinker as well as poet, in his 
pamphlet entitled “Ready and Easy Way to Establish a Free 
Commonwealth,” said, in language pregnant with meaning :— 


“Nothing can be more essential to the freedom of a people than to 
have the administration of justice and all public ornaments in their own 
election and within their own bounds, without long travelling or depend- 
ing upon remote places to obtain their right or any civil accomplishment, 
so it be not supreme but subordinate to the general power and union of 
the whole republic: in which happy firmness, as in the particular above 
mentioned, we shall also far exceed the United Provinces, by having, not 
as they do, to the retarding and distracting ofttimes of their counsels on 
urgent occasions, many sovereignties united in one commonwealth, but 
many commonwealths under one united and entrusted sovereignty.” ? 


It is well known that Milton and Roger Williams were friends, 
and saw much of each other on Williams’s visits to England. We 
have Williams’s own testimony that he taught Milton Dutch, and in 
return Milton read him “many more languages.” In imagination 
we see these two great souls communing over the establishment of 
these colonies, holding forth “a lively experiment that a flourishing 
civil state may stand and be best maintained with full liberty in 
religious concernments,” and it may be that it was Williams’s 
report to Milton of the success of that experiment in Rhode Island 
that led him to write the above. 

Bryce-says, speaking of Rhode Island :— 


“This singular little commonwealth, whose area is 1085 square miles 
(less than that of Ayrshire or Antrim), is, of all the American states, 
that which has furnished the most abundant analogies to the Greek 
republics of antiquity, and which deserves to have its annals treated of by 
a philosophic historian.” ? 


Bancroft, our great historian,® has well said : — 


“The annals of Rhode Island, if written in the spirit of philosophy, 
would exhibit the forms of society under a peculiar aspect: had the ter- 
ritory of the State corresponded to the importance and singularity of the 
principles of its early existence, the world would have been filled with 
wonder at the phenomena of its history.” 


The existence of towns was an admitted underlying fact when 
the parliamentary charter of 1643 and the royal charter of 1663 
were accepted, and there arose an unwritten constitution, a part of 
which was the right of the towns to administer their own local 





1 2 Milton, Prose Works, Boston, 1826, 299. 
2: Am. Commw. 18. 8 Vol. 1, p. 380. 
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affairs. The extent and variety of these powers of self-control 
over their own local affairs far exceeded those of any other state, 
and they continue in force at the present day in Rhode Island in 
nearly their full vigor. 

Early in the summer of 1643 Roger Williams embarked for Eng- 
land from New York in a Dutch ship, being compelled to this course 
by the refusal of Massachusetts to permit him to pass through 
their limits, or to take passage in one of their ships. He had been 
selected by the Rhode Island government we have been consider- 
ing, and that of Providence, to procure a charter for both govern- 
ments. He succeeded in his efforts, and returned in 1644, bringing 
with him the charter uniting the three colonies of Providence, 
Portsmouth, and Newport as “The Incorporation of Providence 
Plantations in the Narragansett Bay in New England.” This 
charter was very general in its provisions ; indeed, it may be said 
that it conferred complete independence upon the colony. It was 
fettered with but one proviso, z. ¢., that “the laws, constitutions, 
and punishments for the civil government of the said Plantation be 
conformable to the laws of England, so far as the nature and con- 
stitution of that place will admit.” 

But it was not until May, 1647, that the freemen of the three 
colonies named in the charter— Providence, Portsmouth, and 
Newport, together with the freemen of Warwick, another colony, 
settled the year Roger Williams was sent to England to procure 
this charter— met at Portsmouth, accepted the charter, and 
formed a government under it for the united colony that afterwards 
became the state of Rhode Island. The record of this meeting at 
Portsmouth is to be found in 1 R. I. Col. Recs. 149 to 207, and 
should be carefully studied by every one investigating the genesis 
of this state. The following are extracts from this record: — 


“2. It was Voted and found that the major parte of the Colonie was 
present at this Assembly, whereby there was full power to transact.” ? 


That is to say, this first meeting of the incorporated, formally 
held, to’ accept the charter, was in fact what the name imports, 
a general assembly of the whole body of freemen.” 

It was agreed that a quorum of forty might “act as if the whole 
were present, and be of full authority.” The general assembly 





11 R. I. Col. Recs. 147. 

2 The freemen of the towns continued to meet thus in Newport, either in person or 
by proxy, every May and October, to decide who should represent them in the General 
Assembly for the next six months, until 1760. 6 R. I. Col. Recs. 256. 
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being thus organized, “It was agreed that all should set their 
hands to an engagement to the charter.” The representative sys- 
tem was adopted by ordering that “a week before any general 
court, notice should be given to every town by the head officer 
that they chose a committee for the transaction of the affairs there,” 
and they provided for a proxy vote in the words, “and such as go 
not may send their votes, sealed.” They then adopted a remark- 
able code of laws, and elected general officers by ballot, to continue 
in office for one year, or till new be chosen. 

Warwick, founded in 1642-43, was admitted to the union, 
although not named in the charter, the record being: “It was 
agreed that Warwick should have the same privileges as Provi- 
dence,” ! thus furnishing a precedent for the admission of other 
towns afterwards, and putting them all on the same footing. 

The growth of Warwick had been hindered by dissensions among 
its founders; an attempted surrender of jurisdiction, by some of 
the settlers, to Massachusetts; the foray from Massachusetts of 
officers and forty soldiers that captured the Gortonists after a 
siege, carried them as prisoners to Boston, where they were tried 
for heresy and sedition and found guilty, as “ blasphemous enemies 
of the true religion of our Lord Jesus Christ and His holy ordi- 
nances, and also of all civil authority among the people of God, and 
particularly in this jurisdiction.” 

Gorton and six others were sentenced to be confined in irons 
during the pleasure of the court, to be set to work, and to suffer 
death should they break jail or in any way proclaim heresy or 
reproach to the church or state. Their cattle were appraised and 
sold to defray the cost of seizure and trial, Massachusetts contin- 
ued her claim of jurisdiction over Warwick until 1665, with warning 
against any one’s settling there without leave of their general court, 
forbidding the return of the Gortonists after their release from 
jail, and placing their houses at the disposal of petitioners for the 
Warwick land. 

Extract from report of the king’s commissioners concerning the 
New England colonies, made December, 1665 :— 


“The Matachusetts did maintain Pumham (a petty sachim in this 
Province) twenty yeares against this Colony, and his chiefe sachim, and 
did by armed soldiers besiege and take prisoners Mr. Gorton, Howden, 
Wykes, Greene and others in this Province, and carry’d them to Boston, 
put them in chaines, and took eighty head of cattle from them, for all 
which they could never get satisfaction.” ? 





1 1 R. I. Col. Recs. 148. 2 John Carter Brown MSS. 1, No. 63. 
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At the first general assembly held at Portsmouth in 1647 to 
accept the charter, and to organize the new government under it, 
the following was adopted :— 


“For the Province of Providence, It is agreed by this present As- 
sembly thus incorporate, and by this present act declared, that the forme 
of Government established in Providence Plantations is Democraticall, 
that is to say, a Government held by y* free and voluntarie consent of 
all, or the greater parte of the free Inhabitants.” ? 


The instructions from the town of Providence to its committee, 
which, with other committees from the towns of Portsmouth, 
Newport, and Warwick, were to meet at Portsmouth on the 18th of 
May, 1647, for the purpose of accepting the charter and organiz- 
ing a government under it, may be found in 1 R. I. Col. Recs. 42, 
and are deserving of study. The second instruction is copied in 
the following record of the proceedings thereupon of the general 
assembly : — 


“6, It was ordered, upon the request of the Commissioners of the Towne 
of Providence, that their second instruction should be granted and es- 
tablished unto them, Vidyt. Wee do voluntarily assent and are freely 
willing to receive and to be governed by the Lawes of England, together 
with the way of the Administration of them, soe far as the nature and 
constitution of this Plantation will admit, desiring (soe far as possible 
may be) to hold a correspondence with the whole Colonie in the modell 
that hath been lately shewn vnto us by our worthy Friends of the Island, 
if the Generall Courte shall compleat and confirm the same, or any 
other Modell as the Generall Courte shall agree vpon according to our 
charter.” ? 


Obviously the example set by the union of the two island towns 
was bearing fruit. It had been tried, found to work well, and now 
Providence desired to join the union, and to follow the “ Modell ” set. 

In 1648-1649 a special general assembly was held at Warwick, 
in March, but there is no record of their proceedings (Staples, 
Annals of Providence, 72). At this session the following charter 
was granted to the town of Providence, obviously in reply to the 
foregoing application : — 


“Whereas, by virtue of a free and absolute charter of civil incorpora- 
tion granted to the free inhabitants of this colony of Providence, by the 
Right Honorable Robert, Earl of Warwick, Governor in chief with the rest 
of the Honorable Commoners bearing date the 7th day of March, 1643, 
giving and granting full power and authority unto the said inhabitants to 
govern themselves and such others as shall come among them, as also to 





11 R. I. Col. Recs. 156. 2 Ib. 147, 1647. 
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make, constitute and ordain such laws, orders and constitutions, and to 
inflict such punishments and penalties as is conformable to the laws of 
England, so near as the nature and constitution of the place will admit, 
and which may best suit the estate and condition thereof, and whereas 
the said towns of Providence, Portsmouth, Newport and Warwick are 
far remote each from other, whereby so often and free intercourse of 
help, in deciding of differences and trying of causes and the like, cannot 
easily and at all times be had and procured of that kind is requisite : 
therefore upon the petition and humble request of the freemen of the 
Town of Providence, exhibited unto this present session of the General 
Assembly, wherein they desire freedom and liberty to incorporate them- 
selves into a body politic, and we, the said Assembly, having duly 
weighed and seriously considered the premises, and being willing and 
ready to provide for the ease and liberty of the people, have thought fit 
and by the authority aforesaid, and by these presents, do give, grant and 
confirm unto the free inhabitants of the town of Providence, a free and 
absolute charter of civil incorporation and government to be known by 
the Incorporation of Providence Plantation in the Narragansett Bay in 
New England, together with full power and authority to govern and rule 
themselves, and such others as shall hereafter inhabit within any part of 
the said Plantation, by such a form of civil government as by voluntary 
consent of all, or the greater part of them, shall be found most suitable 
unto their state and condition: and to that end, to make and ordain such 
civil orders and constitutions, to inflict such punishments upon trans- 
gressors, and for execution thereof, and of the common statute laws of 
the colony agreed unto, and the penalties, and so many of them as are 
not annexed already unto the colony court of trials, so to place and dis- 
place officers of justice as they or the greater part of them shall, by one 
consent, agree unto. Provided nevertheless, that the said laws, constitu- 
tions and punishments, for the civil government of the said plantation, be 
conformable to the laws of England, so far as the nature and constitution 
of the place will admit, yet always reserving to the aforesaid General 
Assembly power and authority so to dispose the general government of 
that plantation as it stands in reference to the rest of the plantations as 
they shall conceive, from time to time, most conducing to the general 
good of the said plantations. And we the said Assembly, do further 
authorize the aforesaid inhabitants to elect and engage such aforesaid 
officers upon the first second day of June annually. And moreover, we 
authorize the said inhabitants, for the better transacting of their public 
affairs, to make and use a public seal as the known seal of Providence in 
the Narragansett Bay, in New England. 

“In testimony whereof, we, the said General Assembly, have hereunto 
set our hands and seals the 14th of March anno 1648. 

“ JoHN WarNER, Clerk of the Assembly.” ? 





1 Staples, Annals of Providence, p. 72, copied thence in 1 R. I. Col. Recs. 214, but 
with spelling changed. 
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Staples, in Annals of Providence, p. 74, says :— 


“This charter was intended to strengthen the municipal government 
of Providence. To have been more useful, it should have prescribed a 
form of government to be adopted. There is no reference to this charter 
in the records of the town, neither a petition for it, nor acceptance of it. 
There is a copy of it in-the city clerk’s office, engrossed on parchment, 
which is now almost illegible. A similar charter, bearing date the same 
day, was granted to Warwick; and, it is presumed, Portsmouth and New- 
port had like charters.” 


Unfortunately this copy engrossed on parchment has disappeared 
since Staples’s time. But for Staples, we should not now know that 
such a charter had ever been granted. It is true a portion of this 
charter is to be found recorded at p. 70 of the “ Old Burnt Book,” 
so called, of the Records of Providence, being the second book of 
the Town of Providence. This portion may be found reprinted in 
vol. 2 of the invaluable Early Records of the Town of Providence, 
printed by the Record Commissioners of the City of Providence in 
1893, where an interesting account will be found of the vicissitudes 
this book has undergone. When the town was partially destroyed 
by fire by the Indians in 1676, this original volume, with other 
town records, narrowly escaped destruction. The original spelling 
of the portion still extant is given! as illustrative of the accuracy 
and historical value of the work of these commissioners. 


“all, or the greatest part of them shall be found mos* sutable to their 
estate & condition, & to that end, to make & ordain such Civill orders 
& Constitutions, & to inflict such punishments upon transgressors ; & for 
execution thereof & of the Comon Law of the Colony agreed unto, & 
the penaltyes & so many of them as are not afiexed already unto the 
Colony Court of Tryall to place & displace Officers of Justice, as they 
or the greatest part of them shall by free consent agree unto, provided 
neverthelesse, that the said Lawes, Constitutions & punishments for 
the Civill Government of the said Plantation, be conformable to the 
Lawes of England, so far as the nature & constitutioz of that place will 
admit : yet always reserving to the abovesaid Generall Assemb: power & 
Authority to dispose the Gen: Government of y‘ Plantation, as it stands 
in reference to the rest of the Plantations: & we the said Assemd/y do 
further Authorize the aforesaid Inhabitants to elect & ingage all such 
aforesaid Officers upon the 1st 2nd day of June Annually ; And more- 
over we authorize the said Inhabitants for the better transacting of their 
publike affaires to make & use a Publike Seale as the Known Seale of 
Providence Plantation In the Narraganset Bay In New England. In 





1 2 Early Records of the Town of Providence, 113. 











THE RIGHT TO LOCAL SELF-GOVERNMENT. 577 


testimony whereof, we the said Gen: Assemb: have hereunto set o’ 
hands & Seale, the 14th of March 1648 Portsmouth John Warner 
Clerke of the Assembly.” ? 


Nor can it be claimed that the effect of granting a charter to 
each one of these four towns at this meeting of the first general 





1 Letters in italics are missing, and have been supplied from a transcript made for 
the town in 1800. 

The Warwick act was as follows : — 

“ Whereas by virtue of a free and absolute Charter of civill incorporation, granted 
to the free inhabitants of this Colony or Province by the right honourable Robert Earle 
of Warwicke, Governour in Chiefe with the rest of the honorable Commissioners, bear- 
ing date the fourteenth day of March in the year one thousand six hundred and forty 
three, givinge and granting full power and authority unto the sayd inhabitants to gov- 
ern themselves and such others as shall come among them; as also to make, constitute, 
and ordayne such lawes, orders and constitutions, and to inflict such punishments and 
penalties, as is conformable to the Laws of England, so neare as the nature and con- 
stitution of the place will admit; and which may best suit the estate and condition 
there ; and whereas the sayd towns of Providence, Portsmouth, Newport, and War- 
wick are far remote each from other whereby so often and free intercourse of helpe in 
desidinge of differences and trying of causes and the like, cannot easily and at all times 
be had and procured as in this kind is requisitt ; Therefore, and upon the petition and 
humble request of the freemen of the Towne of Warwicke exhibited unto this present 
session of General Assembly, wherein they desire freedom and liberty, to incorporate 
themselves unto a body politicke etc. Wee the sayd Assembly havinge duly weighed 
and seriously considered the premises and being willinge and ready to provide for the 
ease and liberty of the people have thought fit and by the authorite aforesaid and by 
these presents doe give, grant, consigne and confirm this present charter to the sayd 
inhabitants of the Towne of Warwicke, allowing, orderinge and hereby authorizing 
them or the maior part of them from time to time to transact all such Town afayers as 
shall fall within the verge, liberties and precincts of the sayd town; and also to make 
and constitute such particular orders, penalties and officers as may best suite with the 
Constitution of sayd Towne and Townshippe for the well ordering and governinge 
thereofe ; provided the sayd lawes constitutions and punishments for the civil govern- 
ment thereofe be conformable to the Lawes of England, so far as the nature and con- 
stitution of that town will admit; and to that end we doe authorize them to erect a 
Court of Justice and do give them power to execute such particular orders and penal- 
ties, and so many of the common lawes agreed in the Generall, and their penalties as 
are not annexed already to the General Court of Tryalls; and further we do hereby 
order the sayd town to elect and engage all such officers as shall be necessary for the 
propagation of Justice and judgement therein, upon the first Monday in the Month of 
June annually forever hereafter : shall engadge them in fidelity to maintaine the honor, 
crown and dignity of the State of England as loyal subjects thereofe to the utmost of 
their power, the liberties and freedom of this Collony and the privileges of the town 
wherein they bear office, and further wee do hereby invest and authorize the sayd 
officers so elected and engaged with full power to transact in the premises and in so 
doinge shall be hereby secured and indemnified. 

“Given at Portsmouth at the General Assembly, there held this 14th day of March 
anno. 1648. “JOHN WARNER, 

Clerk of the Assembly. 

“Copia Vera sicut attestat JOHANNES GREENE, Secritarius ex civitate Warwick.” 

(Fuller, Hist. Warwick, 32.) 
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assembly was, that the four towns surrendered all their original 
powers to the colony, and, receiving the charters from the colony, 
continued afterwards to exercise their original powers under the 
grant from the colony. Cooley meets this well when he says :! 
“ What the colony did was only to confer charters, under which 
the town authority would be administered within agreed limits, and 
possibly with more regularity than before.” 

Certainly these charters contain nothing that would confirm the 
theory that the general assembly had all powers, and the town had 
only such powers as the general assembly conferred upon it. 
While power is reserved to the general assembly to pass general 
laws (“so to dispose the general governmente of that plantation as 
at stands in reference to the rest of the plantations as they shall 
conceive, from time to time, most conducing to the general good 
of the said plantations ”), the freemen of the town of Providence are 
incorporated, with power, as formerlye “to governe and rule them- 
selves and such others as shall hereafter inhabit withjn any part 
of the said plantation, by such a form of civil government as by 
voluntarie consent of all, or the greatest part of them, shall be 
found most sutable to their estate & condition,” that is to say, in 
their own affairs they were to continue, as of old, to govern them- 
selves. This, they and all the other towns in Rhode Island have 
ever continued to do and still continue to do, save for the instances, 
or attempts at instances, on the part of the political machine 
possessing the power in the general assembly to pass laws that 
would infringe upon these powers of local self-government. 

It is noteworthy, also, that the power of the town over its own 
local courts was acknowledged and continued by this charter. The 
town was “to make & ordain such Civill orders & Constitutions & 
to inflict such punishments upon transgressors; & for execution 
thereof & of the Comon Law of the Colony agreed unto, & the 
penaltyes & so many of them as are not afiexed already unto the 
Colony Court of Tryall to make & displace Officers of Justice as 
they, or the greatest part of them, shall by free consent agree unto, 
provided nevertheless,” . . . &c. 

Nor can it be claimed that here is a new grant of powers by the 
colony to a town that obtained these powers only by this grant. 
On the contrary, this charter is but a confirmation of powers the 
town already had, before the colony was in existence, and which 
therefore it in no wise derived from the colony.” 





1 In People v. Hurlbut, 24 Mich. 44, at p. 100 (1871). 
2 The following letter, written in 1832 by John Howland, is significant in this con- 
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The controversy between Rhode Island and Massachusetts over 
the next town admitted to Rhode Island (Westerly, in 1669) is 
illustrative of the fact already shown, — that the early towns of 
Rhode Island were first settled and afterwards admitted to the 
union. Massachusetts claimed the whole Pequot country by right 
of conquest, and erected the tract on both sides of Pawcatuck 
river, which is now the westerly boundary of Rhode Island, into 
the township of Southertown, and attached it to the county of 
Suffolk. In 1660 William Vaughn and others, of Newport, bought 
part of this land, called Misquamicock, afterwards Westerly, of 
the Indians, and thirty-six settlers from Rhode Island took pos- 
session. Upon complaint to the Massachusetts general court 
from settlers on the east side of Pawcatuck river, a warrant was 
issued to the constable of Southertown to arrest the trespassers. 
They were taken to Boston and committed for want of bail. They 
were tried, sentenced to pay a fine of forty pounds, to be im- 
prisoned until it was paid, and to give sureties for one hundred 
pounds to keep the peace. Rhode Island denied the right of 
Massachusetts to the jurisdiction asserted, and a controversy arose 
between the two colonies. Connecticut joined, ordering the in- 
habitants of Mystic and Pawcatuck not to exercise authority under 
commissions from any other colony. In 1663 a house was torn 





nection. A soldier in the Revolutionary war, he settled in Providence after the war 
was over, followed the humble profession of a barber, and lived to great old age. A 
self-educated man, he left his mark on the city as the founder and first president of 
the Providence Institution for Savings, the principal savings bank in the state. In 
this letter to Rev. James Knowles he said: ‘‘ You ask me for a copy of the act in- 
corporating the town. I have not searched for it, but intend to. If I had lived in 
those days I should have opposed receiving such an act from the general assembly. 
The four original towns made the general assembly, and they could confer no power 
which was not already possessed by the old towns. New towns might be incorporated, 
but it was absurd for the old ones to receive authority from their own agents or depu- 
ties. We saw and felt the disadvantages of this pretended act of incorporation two or 
three years ago, when the school bill was discussed and passed. The assembly then 
claimed the power to restrict the towns from levying taxes for the support of schools, 
as they said no such power was granted them in their acts of incorporation, and that 
all the power of the towns was derived from special acts of the general assembly. But 
the truth is, the old towns had from their first settlement the power to assess taxes for 
this as well as for other purposes, and they did not relinquish it when they received 
their corporate powers. The acts of incorporation could not grant or restrict, but only 
confirm, the powers already existing, which were not contrary to the laws of England.” 
(Stone, Life and Recs. of John Howland, 256.) This man understood thoroughly, not 
from books, but from his practical knowledge derived from a long life under the institu- 
tions he wrote about, the Rhode Island ideas about local self-government. He repre- 
sented what has always been the common understanding of the people of the state, and 
the entire past history, development, and legislation of the state has voiced that under- 
standing. , 
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down by residents of Southertown because it was claimed to be 
within the asserted jurisdiction of Rhode Island. William Marble, 
a deputy from the marshal of Suffolk, bearing a letter to the West- 
erly settlers on this subject, was arrested, sent to Newport, and 
confined in prison eleven months. In 1665 a royal commission, 
appointed to settle these and other controversies, decided that no 
lands conquered from the natives should be disposed of by any 
colony unless the conquest was just and the soil was included in 
the charter of the colony, and that no colony should attempt to 
exercise jurisdiction beyond its chartered limits. This put an end 
to the asserted right of jurisdiction of Massachusetts.! 
May, 1669, the general assembly voted : — 


“This Court taking notice of the returne by the committee, to wit: 
Mr. John Easton, Mr. Benjamin Smith, James Greene, Edward Smith, 
Caleb Carr and William Weeden, in reference to the petition or desire of 
the people inhabiting at Musquamacott and Pawcatuck in the King’s 
Province, to be made a towneshipp, it being and lying within this juris- 
diction, as by his Majestyes Letters Pattents it may appear, and consider- 
ing the Power by his Majesty given to this Assembly to order and settle 
townes, cityes and corporations, within this said Jurisdiction, as shall 
seem meet. * * * Be it therefore enacted by this Assembly, and by the 
authority thereof that * * * shall be knowne and called by the name of 
Westerly ; and shall be reputed and deemed the fifth town of this Collony : 
and shall have, vse and enjoy all such privilidges, and exercise all such 
methods and formes for the well ordering their towne affaires as any other 
towne in this Collony may now vse and exercise: and they shall have 
liberty to elect and send two Deputyes to sitt and act in the Genneral 
Assemblys of this Collony from time to time * * * .”? 


The settlement of Block Island, its history and incorporation as 
New Shoreham, the sixth town, still further illustrates this. 

At first under the jurisdiction of Massachusetts, it was granted 
to Governor Endicott and three others, in 1658, as a reward for 
their public services. They sold it in 1661 to Simon Ray and eight 
associates, who began a settlement there in 1662, liquidated the 
Indian title subject to a reservation in favor of the natives, and set 
apart one sixteenth of the land for the support of a minister for- 
ever. One Dr. Alcock also claimed title to the island, by purchase 
of “some in Boston (who took upon them power never granted 
them to sell it.”® Under the charter of 1663 Block Island became 
a part of Rhode Island. In 1664 it was 





1 1 Arnold, Hist. R. I. 276, 282, 316. 
2 2R. I. Col. Recs. 250, 251. 8 2 Ib. 128. 
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“ Resolved by this Assembly : That the Governor and Deputy Governor 
be desired to send to Block Island to declare vnto our friends the in- 
habitants thereof, that they are vnder our care, and that they admit not 
of any other to beare rule over them but the power of this Collony.”? 


Petitions were presented to the general assembly in 1664 by the 
inhabitants of the island, for admission as freemen of the colony. 
They were referred to a committee which reported a letter that 
was sent, and may be found in 2 R. I. Col. Recs. 53, setting forth 
in detail how the inhabitants are to be admitted and sworn in as 
freemen of the colony. November 6, 1672, the island was incor- 
porated as New Shoreham, “as signs of our unity and likeness to 
many parts of our native country.” The act 2 expressly recognizes 
their existing form of government and continues some of its fea- 
tures. This is still the law. 

Although under the jurisdiction of Rhode Island since 1663, 
Block Island continued to govern itself in all matters until 1672, 
and the act incorporating it well deserves study from the light it 
throws upon the way in which this little isolated community had 
worked out its own system of government, retained part of it when 
it was incorporated, and has continued to exercise it ever since, 
even gaining admission of its established right to exemption from 
military duty (‘‘ until otherwise prescribed by law”) in Art. XIV., 
Sec. 4, of the constitution of 1842, still in force. 

By the act of incorporation the inhabitants were required 


“To meete four times in the yeare for their said towne affaires, for the 
making of such order or bye laws as may be needfull for their better 
management of their affaires among themselves according to their con- 
stitution, not opugninge the lawes of his Majestie’s realme of England, his 
patent, nor the laws of this colony, agreeable thereto.” 


On account of the distance by sea, so that often the inhabitants 
could not reach the mainland “because of danger and hinderings 
divers ways,” the wardens were empowered, following their custom 
already established before their incorporation, “to hold pleas of 
actions of account, debt, detinue, trespass and of the case to the 
value of five pounds sterling of New England money,” * * “and 
to proceed in the said actions according to the lawes of his Ma- 
jestie’s realme of England (so farr as the constitution of the place 
will admitt) and accordinge to due forme of lawe in this Collony 
agreeable thereto.” 





1 2R. I. Col. Recs. 32. 
2 Ib. 55, 466-470. 
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“The remoteness of the island rendered it almost independent of the 
colony, and produced a different system from that which prevailed in the 
other towns.” ? 


The wardens of New Shoreham still join persons in marriage in 
the town, a privilege not enjoyed in any other town in the state. 

It is evident this town was not the creature of the state, but 
came into it with established powers of its own that it still con- 
tinues to enjoy.” 

King’s Towne, afterwards Kingston, now North and South 
Kingstown, the seventh town, was settled in 1641. In October, 
1674, it was 


“Voted by the King’s authority in this Assembly, it is approved the 
General Councill’s acts in obstructinge Connecticutt Colony from useinge 
jurisdiction in the Narragansett country and the Councill’s establishing 
a towneshipp there, and the calling it Kingstown, with liberty as hath 
been granted to New Shoreham; * * * * and that futurely it shall be 
lawfull to summons as many of our inhabitants as they see cause to 
attend at Narragansett to oppose Connecticut from useinge jurisdiction 
there: but not in any hostile manner, or to kill or hurt any person.” ® 


In 1679 it was 


“Voted, the Recorder shall draw forth the copy of the act of the Gen- 
erall Assembly in October, 1674, concerninge the confirming of the act of 
the Generall Council, in establishing a towneshipp in Narragansett, and 
calling it King’s Towne, which shall be sent to the inhabitants there, 
under the seale of the Collony.” * 


East Greenwich, the eighth town, was incorporated in 1677. 
This would seem to be the first town that was incorporated first 
and settled afterwards. 

Arnold, p. 428, says :— 


“A tract of five thousand acres was laid out in two parts, one of five 
hundred acres on the bay, for house lots, and the remainder in farms of 
ninety acres each, and distributed among fifty men, who were now incor- 
porated as the town of East Greenwich.” ® 


At p. 588 it declares : — 


“ And to the end that the said persons and their successors, the pro- 
prietors of the said land from time to time, may be in the better capacity 
to manage their public affairs, this Assembly doe enact and declare that 
the said plantation shall be a towne, by the name and title of East Green- 





1 1 Arnold, Hist. R. I. 304. 2 Gen. Laws R. I. cap. 191, sec. 8. 
8 2R. I. Col. Recs. 525. # 3 R. I. Col. Recs. 55. 
5 See the act, 2 R. I. Col. Recs. 586. 
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wich, in his Majesty’s Collony of Rhode Island and Providence Planta- 
tions, with all rights, libertys and priviledges whatsoever unto a towne 
appertaininge.” 

Jamestown, the island the Indian name of which was Quonono- 
quitt (now Conanicut), was incorporated as the ninth town, in 1678, 
although it was settled before then. The record is very brief : — 


“Voted, that the petition of Mr. Caleb Carr and Mr. Francis Brinley, 
on the behalfe of themselves and the proprietors for Quononoqutt Island 
to be made a towneship, shall be first adjetated and debated. 

“Voted, That the said petition is granted ; and that the said Quonono- 
qutt shall be a towneship, with the like priviledges and libertyes granted 
to New Shoreham.” 


Some of the peculiar features of its town government are still 
preserved, protected by law. It still elects its wardens, whose 
“‘warden’s courts” have the same jurisdiction as the district courts 
in other parts of the state.! 

No further change as to towns took place until 1730, when “an 
act for erecting and incorporating the outlands of the town of 
Providence into three towns” was passed. Smithfield, Scituate, 
and Glocester were thus incorporated ; and, in language almost 
identical with that cited above in the acts incorporating the pre- 
vious towns, it was enacted “and that the inhabitants thereof from 
time to time (in the case of Glocester ‘for the time being’) shall 
have and enjoy the like benefits and privileges (or liberty) with 
other towns in this colony, according to our charter (or agreeably 
to our charter — or by our charter do).” ? 

These citations are enough to sustain our contention that as new 
towns were incorporated they were granted the same benefits, 
privileges, and liberties that were enjoyed by the four original 
towns or colonies that existed before there was any united colony, 
and that they came into that united colony with certain well-estab- 
lished rights, one of which was the right to manage their own 
local affairs. 

Discussion upon the referendum and the initiative is in vogue, 
but not even Oberholzer in his work on the subject calls attention 
to the fact that it was in Rhode Island in 1647, when the four 
already existing colonies organized under the parliamentary char- 
ter of 1643-4, the referendum was first introduced. The matter 
is of such importance as to require, for full understanding, the 
citation of the legislation adopted. 





1 Gen. L. R. I. cap. 228, § 24. 2 R. I. Col. Recs. 442. 
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“7, It was unanimously agreed, That we do all owne and submit to 
the Lawes, as they are contracted in the Bulke with the Administration 
of Justice according thereto, which are to stand in force till the next 
Generall Courte of Election, and every Towne to have a Coppie of them, 
and then to present what shall appeare therein not to be suitable to the 
Constitution of the place, and then to amend it.” } 


That is, whatever law of the general assembly was found not 
to conform to the constitution of compact or agreement of each 
town was to be amended. The freemen of the towns were jealous 
of their town rights, and took this means to preserve them. 


“11. It is ordered, that all cases presented, concerning General Mat- 
ters for the Colony, shall be first stated in the Townes, Vigd’t, That is 
when a case is propounded. The Towne where it is propounded shall 
agitate and fully discuss the matter in their Towne Meetings and con- 
clude by Vote: and then shall the Recorder of the Towne, or Towne 
Clerke, send a coppy of the agreement to every of the other three Townes, 
who shall agitate the case likewise in each Towne and vote it and col- 
lect the votes. Then shall they commend it to the Committee for the 
General Courte (then a meeting called), who being assembled and finding 
the Major parte of the Colonie concurring in the case, it shall stand for 
a Law till the next Generall Assembly of all the people, then and there 
to be considered whether any longer to stand, yea or no: Further it is 
agreed, that six men of each Towne shall be the number of the Com- 
mittee premised, and to be freely chosen. And further it is agreed, that 
when the General Courte thus assembled shall determine the cases be- 
fore hand thus presented, It shall also be lawful for the said General 
Court, and hereby are they authorized, that if vnto them or any of them 
some case or cases shall be presented that may be deemed necessary for 
the public weale and good of the whole, they shall fully debate, discuss 
and determine y* matter among themselves: and then shall each Com- 
mittee returning to their Towne declare what they have done in the case 
or cases premised. The Townes then debating and concluding, the votes 
shall be collected and sealed up, and then by the Towne Clarke of each 
Towne shall be sent with speed to the General Recorder, who, in the 
presence of the President shall open the votes: and if the major vote 
determine the case, it shall stand as a Law till the next General Assem- 
blie then or there to be confirmed or nullified.” * 


It is believed that in this statute is found the earliest known 
instance of the initiative and referendum, now so much admired 
in the Swiss constitution. 


Arnold® says : — 





11 R. I. Col. Recs. 147. 2 Ib. 148. 8 : Hist. R. I. 203. 
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“ The mode of passing general laws was then prescribed and deserves 
attention for the care with which it provides for obtaining a free expres- 
sion of the opinions of the whole people. All laws were to be first dis- 
cussed in the towns. The town first proposing it was to agitate the 
question in town meeting and conclude by vote. The town clerk was to 
send a copy of what was agreed on to the other three towns, who were 
likewise to discuss it and take a vote in town meeting. They then 
handed it over to a committee of six men from each town, freely chosen, 
which committee constituted the General Court, who were to assemble 
at a call for the purpose, and if they found a majority of the colony con- 
curred in the case, it was to stand as a law, ‘till the next General As- 
sembly of all the people,’ who were finally to decide whether it should con- 
tinue as law or not. Thus the laws emanated directly from the people. 
The General Court had no power of revision over cases already presented, 
but simply the duty of promulgating the laws with which the towns had 
entrusted them. ‘The right to originate legislation was, however, vested 
in them, to be carried out in this way. When the court had disposed of 
the matters for which it was called, should any case be presented upon 
which the public good seemed to require their action, they were to de- 
bate and decide upon it. Then each committee, on returning to their 
town, was to report the decision, which was to be debated and voted 
upon in each town ; the votes to be sealed and sent by each town clerk 
to the General Recorder, who, in presence of the President, was to count 
the votes. Ifa majority were found to have adopted the law, it was to 
stand as such till the next General Assembly should confirm or repeal it. 
The jealousy with which the people maintained their rights, and the 
checks thus put upon themselves in the exercise of the law-making 
power, as displayed in this preliminary act, present most forcibly the 
union of the two elements of liberty and law in the Rhode Island mind.” 


The law stood thus until 1650, when the following act was 
passed : — 


“Whereas, by the powre of the last General Assemblie for election, 
held at Newport in May last, where, by authority, an act was then estab- 
lished, that the Representative Committee should have the full powre of 
ye Generall Assembly; and who, when being lawfully mett, and orderly 
managed, did toward the latter end of that sessions, enact and give 
order for a new election of another representative, to assemble and sit 
with the like authoritie in October following: the which being accord- 
ingly now assembled and orderly managed, do by the authority and powre 
of the said ordinance, in the name and powre of the free people of this 
State, enact these lawes following. 

“It is ordered that from henceforth the representative committee being 
assembled and having enacted law or lawes, the said lawes shall be re- 
turned within six dayes after the breaking up or adjournment of that 
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Assemblie ; and then within three days after the chiefe officer of the 
Towne shall call the Towne to the hearing of the Lawes so made; and 
if any freeman shall mislike any law then made, they shall send their 
votes with their names fixed thereto vnto the General Recorder within 
tenn dayes after the reading of thoss lawes and no longer. And if itt 
appeare that the major vote within that time prefixed, shall come in and 
declare itt to be a nullity, then shall the Recorder signifie it to ye Presi- 
dent, and the President shall forthwith signifie to ye Townes that such or 
such lawes is a null, and the silence to the rest shall be taken for appro- 
bation and confirmation of the lawes made: and it is ordered further, 
that the eleventh lawe made at Portsmouth, May 20, 21— 1647 is re- 
pealed.”? 


In 1658 the law was changed, as follows :— 


“12, Whereas, it is conceived a wholesome liberty for the whole or 
major parte of the free inhabitants of this collony orderly to consider of 
the lawes made by the Commissioners’ Courts: and upon finding dis- 
commodity in any law made by the sayd court, then orderly to show their 
dislike, and soe to invalid such a law. 

“It is therefore ordered and declared by this present Assembly, that 
from henceforth the Generall Recorder upon [such] pennalty as shall be 
Judged meete by a court of commissioners, shall send in to each towne 
a coppie of the lawes that are made at such courts, soe as they may be 
delivered to the Town Clarke of each towne within ten daies after the 
dissolution of each court from time to time ; and then the townes to have 
tenn daies time longer to meete and publish the sayd lawes, and to con- 
sider of them. And in case the free inhabitants of each towne, or the 
major parte of them doe in a lawfull assembly vote down any law, and 
seale up the voates, and send them to the Generall Recorder within the 
sayd tenn daies: and that by the voates it doth appeare that the major 
parte of the people in each towne have so dissalowed it, then such a law 
to bee in noe force ; and otherwise if that bee not soe done within the 
twenty daies after the dissolution of each court, then all and every law 
to be in force: And however all to be in force that are not soe disan- 
nulled, and the townes shall pay the charge of sendinge the foresayd cop- 
pies. Further, the Recorder is to open the sayd voates before the Presi- 
dent, or in his absence, before the Assistant of the Towne where the 
Recorder lives, and then the President or such Assistant to give notice 
to the rest of the majestrates.” * 


This allowed ten days for the recorder to furnish each town 
clerk with a copy of the acts of the session, and ten more for the 
towns to consider them, and, if they disapproved them, to notify 
the president and thus to annul the statute. The provision that any 





11 R. I. Col. Recs. 228. 2 Tb. 4or. 
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law not so disannulled was nevertheless to go into effect, marked, 
however, the beginning of the decline of this peculiar system. 
Had it been provided that no law of the general assembly was to 
go into effect until approved by the towns, the system would have 
been more permanent. 

In 1660 this was amended, as follows :— 


“Whereas, there is a certayne clause in a law made at Warwick, No- 
vember the 2d 1658, toutching the people’s libertie to disannull any law 
to them presented from the Courts of Commissioners, as there is pre- 
mised: by which clause it seems the privilidges are not soe clearly 
evinced as the Commissioners thereby and therein did intend in forme- 
inge the same law, in regard of this clawse (that the major parte of each - 
Towne in the Collony must send in their voates of their towne to the 
Generall Recorder, to disallow any law that should be soe presented, 
within tenn daies after it is presented to the Towne, if they conceive 
such, or any such law not wholesome). It is therefore ordered, by the 
authority of this present Assembly, that the aforesaid clause be rectified, 
and that instead thereof it be enacted, and it is hereby enacted, that 
there be three months time, that is to say, fowre score and six daies 
alowed for the returne of the voates from each towne unto the General 
Recorder after that such lawes be presented (in such order and time as 
by the foresayd law is provided ) to each towne : 

As alsoe wee further enact that it apearinge by the returne of the voates, 
that the major parte of the free inhabitants of this Collony have disap- 
proved or disannulled any such law or lawes, then the sayd law or lawes 
to be of noe force ; although any one towne or other should be wholly 
silent therein, or otherwise such law or lawes to be in force according to 
the true intent of the other parte or clause in the abovesayd law of 
November the 2d 1658 ; and this foresayd addition to stand and be in 
full force, any law or lawes, or any clawes or clawses in any former law 
contayned, to the contrary notwithstandinge.” ? 


Besides allowing more time to disannul a law (three months 
instead of ten days), a majority of all the votes in the colony was 
substituted in the place of a majority in each town. This was a 
great step towards consolidation of the united government. 

The new charter was obtained in 1663, but it made no change 
in the relation of the towns to the colony. In 1664: — 


“Tt is ordered and inacted by this Assembly. That whereas ther are 
severall lawes extant amongst our former lawes inconsistant with the 
present Government, as houlding of Courts of Commistions, and repeal- 
ing of the acts of the General Assemblyes by votings in town meetings : 
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together with several other of licke natuer, which are contradictory to 
the forme of the present government, erected by his Majestyes gratious 
letters pattent, that all such lawes be declared null and voyd, and that all 
other lawes be of force vntil some other course be taken by a Generall 
Assembly for better provition hearein: and further, wee declare, that 
all obligations formerly taken to the Court of Trialles to be houlden in 
Newport, the second Tusday of this instant, March, be of full force and 
vertue to make each parson responsible to the sayd court.” ? 


It is to be noticed that, although this act annulled the laws un- 
der which the towns could annul the acts of the general assembly, 
it was silent as to those laws under which the towns could initiate 
new laws. They would seem to have become extinct merely 
through non-use. It would seem, also, that the act was intended 
to be provisional only (“vntill some other course be taken by a 
General Assembly for better provition herein.” ‘From these 
provisions,” says Governor Hopkins, “came the common story, 
that some towns had heretofore repealed acts of the general as- 
sembly.” 2 This remark shows that at the time Governor Hopkins 
wrote, the people had forgotten what the original powers of the 
towns were. 

We find, therefore, that the power of the freemen of the towns 
to annul the laws passed by the general assembly lasted through 
the life of the first charter and was not abolished until after the 
adoption of the second charter, while the power of the freemen of 
the towns to initiate legislation has never been formally abolished, 
but is only lost through non-use. It is evident that the original 
towns or colonies of Rhode Island possessed governmental powers 
of their own before there was any united colony ; that they formed 
the colony, subsequently the state, and gave up some of their 
powers to it; that new towns were settled and admitted to the 
union upon the same footing as were original towns, with all 
the rights, powers, and duties of the four original towns; that lit- 
tle by little the power of the colony, afterwards the state, has 
increased and that of the towns has diminished; that this has 
been done with their consent ; but among the rights still reserved 
to the towns and cities of this state are the right of existence and 
the right to manage their own local affairs, free from the inter- 
ference or control of the general government except through the 
exercise of its undoubted power to pass general laws applicable to 
all alike. 


Amasa M. Eaton. 
[To be continued. ] 





1 1 R. I. Col. Recs. 27. 27 R. I. Hist. Colls. 45. 
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CONCENTRATION AND INTERNATIONAL 
LAW. 


HE tendency towards concentration which is the marked 
characteristic of the age is no new phenomenon. It is 
the logical outcome of a certain line of development. In the first 
application of the principle of division of labor in its most rudimen- 
tary form was concealed the germ which has developed into what 
“seems almost a revolution of business methods. Commercial evo- 
lution has gradually developed the system of centralized control by 
carrying to its logical conclusion the principle of division of labor. 
Division of labor is perhaps from a certain standpoint a some- 
what misleading term. It suggests a scattering rather than a 
concentrating process. Division of labor really concentrates into 
the hands of a class some one commercial function, and gives 
each class so much greater experience, skill, and so improved im- 
plements, that the production and exchange of commodities are 
effected with the minimum of waste. Take for instance a com- 
munity where each man makes his own shoes. With the intro- 
duction of division of labor, shoemaking is concentrated into the 
hands of a class of shoemakers. Carry the division of labor farther 
and you have each process in the manufacture of a shoe concen- 
trated in a body of workmen who do nothing but that one process, 
and attain great skill by a constant repetition of the same act. 
Division of labor in manual and mechanical processes to-day 
excites no unusual attention, but an extension of the principle to 
the managing department has created alarm. The modern consoli- 
dation of industries is but an extension of division of labor to the 
function of the manager or entrepreneur. A smaller body of men 
now undertakes to do what was formerly done by a large number 
of independent industries. The new entrepreneurs are experts 
who have at their command the most improved implements, and 
we already begin to see the elimination of waste and the greater 
efficiency of labor which are characteristic results of every exten- 
sion of division of labor. 
It is curious to note that the tendency towards consolidation is not 
confined to commercial affairs. It seems to be a great evolutionary 
law. The same tendency is apparent in the concentration of 
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political power. In the earliest stages of man’s development the 
individual was the political entity, —a law unto himself. Individ- 
uals combined into tribes ; tribes formed permanent settlements ; 
cities arose; kingdoms were founded; kingdoms were merged 
into nations, — all these concentrating processes. In the Middle 
Ages Germany was divided into twelve hundred independent states, 
and similar political subdivisions existed in most European coun- 
tries. The present century has seen the welding of more than 
one nation ; the consolidation of Austria, of Italy, of Germany, 
illustrate this fact. To-day the nation is the nominal political 
entity. But the most cursory glance over the history of the last 
hundred years will show that the concentrating process is still 
going on, and that political control has passed into the hands of 
the six Great Powers of Europe. England, France, Germany, 
Austria, Russia, and, since 1867, Italy have claimed and have 
exerted control over the foreign affairs of Europe, and have even 
interfered in the internal affairs of independent states. The erec- 
tion of Belgium into a kingdom and its neutralization ; the neutral- 
ization of the Suez Canal, of Switzerland, and of Luxembourg ; the 
various attempts to settle the Eastern question; the erection of 
Egypt into a semi-sovereign state, — will sufficiently illustrate the 
magnitude and the importance of the political control which is 
exerted by the Great Powers. But it would seem that of the six 
Great Powers not more than three, England, Germany, and Russia, 
are destined to maintain their dominant position. France’s future 
is problematic ; her population is stationary and she is not a good 
colonizer; a nation, like every other living organism, must grow or 
die. Italy is a Great Power only by virtue of an express invitation 
to join the Powers in 1867. Austria is threatened with disintegra- 
tion on the death of the present Emperor. The concentrating 
process is thus being carried to a still higher point. Instead of 
six Great Powers, we may expect to see only three in Europe. 
In the Western hemisphere the United States practically exerts 
a primacy equivalent to the control of the Great Powers in the 
Eastern. The political entity is therefore fast becoming something 
beyond the nation, something approaching perhaps’ a Council of 
the Great Nations as representing the family of nations, or “a 
Committee, a body of representatives of the leading states,” as 
Lawrence puts it. At any rate, the principle of concentration of 
power is there, and is working out its evolution. 

This concentration of political power cannot fail to have a 
marked effect on International Law. International Law _ is 
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founded on usage and on express agreement. Agreement to a 
rule of conduct is expressed by the signing of a treaty or decla- 
ration at a convention called for that purpose. A custom or an 
agreement observed by the dominant powers is virtually binding 
on the lesser powers. Assent to a new rule is always more 
readily obtained where the number of the parties interested is 
small, and the fewer the nations whose consent is vital, the more 
likely a question is to receive international sanction. When it 
lies within the power of four nations to make rules which shall be 
observed by the family of nations, we may expect to see a great 
extension of the rules regulating the conduct of states with one 
another. The dominant states have it in their power to originate 
and to confirm usage as well as to put into operation new laws, 
and thus to add by custom to the body of International Law. If, 
for instance, the Great Powers and the United States should 
always submit a certain class of cases to the Board of Arbitration 
suggested at the Peace Conference, if would soon become custom- 
ary to submit such cases to arbitration. 

A custom which is adhered to for a certain length of time is a 
tacit agreement, and becomes as binding as a written agreement 
oralaw The United States to-day is as much bound not to issue 
letters of marque to privateers as though she had signed the 
Declaration of Paris in 1856. A custom is often stronger than a 
law. It would probably be easier to repeal a law making resi- 
dence a necessary qualification for a representative office than to 
break down the custom which, in this country, obliges a represent- 
ative to live in the district which he represents. So that the 
right to initiate international customs which are practically bind- 
ing on the smaller nations, as well as to make international agree- 
ments, puts immense power into the hands of the dominant 
powers. 

A law, however, which can be violated with impunity by the 
strong, can hardly be called an effective law. There are only two 
ways to-day of enforcing international agreements or international 
customs, — by war or by the force of public opinion. The first 
step has been taken towards substituting law for force, namely, 
the inauguration of a system of International Arbitration. The 
most sanguine can hardly look upon what was accomplished by 
the Peace Conference as more than evidence of a tendency. An 
International Court of Arbitration would undoubtedly at first 
draw its strength from the power of public opinion ; it is incon- 
ceivable at the present stage of development that an interna- 
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tional body of troops should be maintained to enforce the decrees 
of such a court. But decrees enforced by public opinion would 
soon become customs, and laws arise from customs. Even a cus- 
tom to appear before the court would do away with a great number 
of causes of conflict, and an enlightened public opinion may as 
readily, perhaps, enforce an appeal to the court as it does the ob- 
servance of the neutrality of the hospital corps at sea. The world 
is fast being partitioned, and when territorial boundaries are per- 
manently defined—as they may well be soon, so rapid is the 
march of events nowadays —a fertile source of international 
contention will be done away with, and nations will be more ready 
to see what their common interest is. 

What is the stage of political development which is to succeed 
the present one, where the nation is the political entity? To what 
is the concentrating process which is still going on tending? The 
concentration of power seems to point to some new entity more 
compact than scattered nations. May it not be some form of a 
republic of nations with a well-developed body of laws, a Congress 
by which new laws shall be made, and a tribunal to whose laws the 
component nations submit, very much as the states of the United 
States submit to the Federal law, —in other words, a government 
by consent of the governed ; with each nation supreme in its in- 
ternal affairs, and limited in power only in its international rela- 
tions? The extension of International Law, the establishment of 
an International Tribunal, the concentration of power into the 
hands of a few great nations, the absorption of the lesser national- 
ities into the greater, the consolidation of interests in every domain 
of life, the growth of republican institutions, seem to point to some 
such outcome. The concentrating process is necessary to attain 
this result. Whether, when once a really effective body of laws 
governing the relations of nations—one that can be enforced — 
has been established, a process of disintegration will then set in 
and great nations will again be resolved into small ones, no man 
can tell. It is beyond the range of our vision until more definite 
tendencies appear. 

Grafton Cushing. 
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CONSTITUTIONALITY OF THE MASSACHUSETTS LAND REGISTRATION ACT. 
— The Torrens system of land registration has been in force in South 
Australia since 1856, in England since 1875, and later in several of the 
English colonies. Few landowners in England have taken advantage of 
it, — so that the introduction of it in Massachusetts by the Land Regis- 
tration Act (in effect October 1, 1898) is an experiment. The system 
under that act attempts to provide for commercial certainty and com- 
mercial despatch in dealing with land titles. It provides that a land- 
owner may, if he wishes, set in motion an examination of his title which, 
if satisfactory, will end in a registration of that title final against all 
the world. Adverse claims if presented are judicially tried, but notice 
of proceedings comes to possible claimants only as follows: if their 
addresses are known, by mail ; if known by name, by publication in some 
newspaper of the district ; and to the unknown and known, by conspicu- 
ous notice on the land. 

In Zyler v. Judges of the Court of Registration, 55 N. E. Rep. 812 
(Mass.), the system was held to be “due process of law” within that 
clause of the Massachusetts Bill of Rights and the Fourteenth Amend- 
ment. ‘Due process,” as Mr. Justice Holmes says, refers to “some- 
what vaguely determined criteria of justification which may be found in 
ancient practice, Murray v. Hoboken Land Co., 18 How. 272, or which 
may be found in convenience and substantial justice though the form is 
new, Hurtado v. California, 110 U. S. 516.” An act offends against 
“due process” only when it has the aspect of an encroachment on indi- 
vidual rights which may not be justified, rationally, on the ground that 
it is for the public good. There must be the aspect of arbitrariness. 
The question then substantially is, has this innovation bitten so deeply 
into the real property law as to be considered arbitrary. Before this act, 
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under our systems of law, a claimant desiring certainty of title could 
attain it only through the lapse of time, or by some statutory proceedings 
which needed the lapse of time to fortify it against collateral attack. 
And, again, he could bring other claimants into court only by regular per- 
sonal service of process — at least if those other claimants were within 
the jurisdiction. The general method of procedure under this act is then 
novel — yet it is substantially the ordinary proceeding in actions in rem, 
as in admiralty. The act reorganizes a certain section of the law, pro- 
vides an abbreviated way of settling certain controversies. It is quick, 
cheap, convenient, substantially fair — novel but not arbitrary. It would, 
it seems, be greatly to be regretted and most surprising if such an exper- 
iment in law-making may not be tried. The constitution clearly was 
not intended to crystallize the form of law. The Massachusetts court 
decided the case along such lines, and any attempt to reduce the ques- 
tion to petty and unstatesmanlike proportions—the case of State v. 
Guilbert, 56 Ohio St. 575, on the same question is typical of the modern 
attitude of many — is to be deprecated. 

Two objections to the act, from the point of view of the public, suggest 
advisable amendment. First, the notice seems often inadequate, the 
publication is infrequent, and the space of time in which registration can 
be accomplished often short. Second, the act does away with the doc- 
trine of prescriptive rights, and so most boundary blunders — where A 
has built his house six inches into B’s Jot, etc. — become incurable. 





FISHING VESSELS EXEMPT FROM CaPTURE.— One of the legal out- 
growths of the recent war with Spain is a noteworthy decision in interna- 
tional law. Two fishing vessels, owned by Spanish subjects of Cuban 
birth, were captured off Havana, were libelled and condemned in the 
District Court, on the ground that, in the absence of any ordinance, 
treaty, or proclamation, such vessels were not exempt from seizure as 
prize of war. A proclamation of the President, published some days 
before, had announced that the war would be conducted according to the 
principles of international law, but made no specific exemption of fishing 
boats. Upon appeal to the Supreme Court, it was held to be a rule of 
international law, developed gradually from an ancient usage among 
civilized nations, that coast fishing vessels employed in catching and 
bringing in fresh fish, together with their cargoes and crews, were exempt 
from capture. The chief justice and two others dissented, mainly on 
the ground that this exception was rather an act of grace than a mat- 
ter of right, and should not be allowed in this case as it was not specially 
provided for in the President’s proclamation. Zhe Paguete Habana, The 
Lola, Supreme Court of the United States, October Term, 1899, manu- 
script. 

Upon this question there are not many judicial decisions. The French 
tribunals, as well as nearly all the authoritative writers on the subject, 
have long considered the exception as a settled rule of international law. 
In the leading English case, however, a hostile fishing vessel was con- 
demned ; and although this action was in pursuance of a royal decree, 
Lord Stowell remarked in rendering judgment that the exemption was “a 
rule of comity only and not of legal decision.” Zhe Young Jacob and 
Johanna, 1 C. Rob, 20. Yet that was said a hundred years ago, and the 
majority in the principal case would seem to be right in the conclusion 
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that what was then only a usage has now crystallized into an acknow- 
ledged rule of international law. For it is in just such a way that the de- 
velopment and growth of international law takes place. Indeed, the actual 
dissent of England would by no means be fatal to the validity of any such 
rule, for the determining factor of international law is the general con- 
sensus of all nations, and not the solitary practice of any one of them. 
There would seem to be good reason for this exemption of fishing boats, 
since their seizure would serve merely to deprive poor fishermen of the 
means of earning their living, and the captor would reap no advantage in 
return. Such fishing vessels form no appreciable part of the wealth and 
resources of a nation, and the proceeds of their sale would hardly repay 
the trouble and expense of their capture and condemnation, for the boats 
themselves are of no great value, and the cargo of fresh fish is of sucha 
perishable nature as to be almost worthless. Aside from this matter of 
expediency, there is a strong tendency in the rules of modern warfare 
toward respecting the rights and property of those of the enemy who are 
not engaged in actual fighting. The decision in the principal case, there- 
fore, being both reasonable and fully in accord with the natural develop- 
ment of international law, would seem to be entirely sound. 


CLOGGING THE Equity OF REDEMPTION. — Whether or not the inven- 
tion of the equity of redemption was due to “the piety or love of fees of 
those who administered equity,” there is certainly no interest which has 
been more jealously guarded. To prevent what was thought an infringe- 
ment of this right, it was early established that a mortgagee should not 
have a collateral advantage besides interest on the mortgage debt. /en- 
nings v. Ward, 2 Vern. 520. After the repeal of the usury laws it was 
suggested that the objection to a stipulation for a collateral advantage 
disappeared with them, but in Broad v. Se/fe, 11 W. Rep. 1036, the court 
held that though the principle in its origin probably had reference to the 
usury laws, it went beyond them and was not affected by their repeal. 
This was affirmed in a number of cases and regretfully admitted to be 
law by Lord Bramwell in Salt v. Marquess of Northampton, [1892| App. 
Cas. 1. But in several minor details the rule had been broken in upon, 
as in Mainland v. Upjohn, 41 Ch. D. 126, and more notably in the West 
India mortgages, Bunbury v. Winter, 1 Jac. & W.255. The first marked 
departure, however, from the spirit of the old cases in the direction of 
allowing freedom of contract was not till Biggs v. Hoddinott, [1898] 2 
Ch. D. 307. It was there stipulated that the mortgagor should for a term 
of years buy all the beer he used in his public house from the mortgagee. 
The court sustained the stipulation on the ground that it did not clog the 
equity of redemption, as damages for the breach of the covenant were 
not covered by the security. Once having taken the step that a collateral 
advantage not expressly forbidden by any previous decision was, in the 
absence of fraud, allowable, it was very easy for the court to go further, 
since it was impossible to reconcile this case with the former cases 
on any satisfactory principle. The decision in Sautley v. Wilds, [1899] 
2 Ch. D. 474, was: therefore not wholly unexpected. In this case the 
mortgagee of a lease stipulated, besides interest, for one third of the net 
profits from any sub-leases, and that the relation of mortgagor and mort- 
gagee should subsist for this purpose during the entire term of the lease, 
though the principal was to be paid off -before its end. There being no 
evidence of fraud or overreaching, the stipulation was held valid. 
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This decision reaches the satisfactory result of entirely abolishing the 
troublesome rule against collateral advantages. Since the repeal of the 
usury laws with the consequence that in the absence of fraud or oppres- 
sion there was no limit to the rate of interest that might be charged in a 
mortgage, no sound reason remained for its retention. A stipulation for 
a collateral advantage it would seem could no more be considered a 
clog on the equity of redemption than could an increase in the rate of 
interest. Redemption in both cases would be made more difficult, but 
the right to redeem on the performance of the agreement would always 
remain. That this right could not be exercised for a limited period is no 
objection, as provisions of that nature have always been allowed. The 
rule of the principal case, that a stipulation is invalid only when repug- 
nant to the continuance of the instrument as a mortgage, has the advan- 
tage of simplicity and of conforming to the modern tendency to allow 
freedom of contract. Though a conspicuous instance of judicial legisla- 
tion, the case will probably be followed. 


JURISDICTION IN GARNISHMENT OF Depts. — What jurisdictional facts 
are necessary to give validity to proceedings in the garnishment of a debt 
is a question difficult of solution in the actual state of the authorities. It 
may be stated generally that the trend of decision declares that a debt 
has, for the purposes of attachment, a sé¢us, and that this situs must be 
within the jurisdiction of the court where relief is sought. Within this 
general rule there is a marked conflict of opinion where this sifus is 
to be found. The prevalent view would seem to be that the sétus of a 
debt for the purposes of garnishment is at the domicil of the debtor, the 
garnishee. Chicago, R. 1. & P. R. Co. v. Sturm, 174 U.S. 710; Wichols 
v. Hooper, 17 Atl. Rep. 134 (Vt.). The sztus, however, may be at the 
domicil of the creditor ; of course, to attach the debt there must also 
be service of process on the debtor, who accordingly must be capable 
of being reached at the creditor’s residence. Louisville & NV. R. Co. v. 
Nash, 23 So. Rep. 825 (Ala.). Again, if the debt is a judgment debt it 
can only be seized at the place where the judgment was rendered, pro- 
vided as before service of process can be had onthe garnishee. JVod/ev. 
Thompson Oil Co., 79 Pa. St. 354. Still another view, while recognizing 
that the debt has a sétus, insists that, wherever the garnishee could be 
sued by the principal defendant, the creditor, there the debt may be 
attached. Wyeth H. & M. Co. v. Lang, 127 Mo. 242. ‘This far-reaching 
rule, which conceives of the debtor as carrying the obligation with him 
wherever he goes, is anomalous and based on no sound reason. 

Two recent decisions take different positions, — one regards the domi- 
cil of the creditor as material, the other that of the debtor. In Central 
of Georgia Ry, Co. v. Brinson, 34 S. E. Rep. (Ga.), the debtor was a resi- ° 
dent, the principal defendant a non-resident, who was not served on 
personally, and jurisdiction was denied because the szfus of the debt for 
the purposes of garnishment is at the domicil of the creditor. In King 
v. Cross, 20 Sup. Ct. Rep. 131, it was held that the garnishment of a resi- 
dent debtor for a debt due to a non-resident defendant was not void. 
As a matter of principle it is hard to see how anything incorporeal, with- 
out length, breadth, or thickness, such as a debt, can have any situs. 
For some purposes, however, such as taxation and administration, a 
chose in action is treated as if it had a situs. Here, too, attachment is 
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a case where it must be treated as a chattel. Ordinarily speaking, no 
court can be said to control the debt and compel the debtor to pay and 
the creditor to accept payment but the court which has jurisdiction over 
both those parties. If, however, the debtor and the place of payment be 
within the jurisdiction, the court may well compel the debtor to pay over 
and declare a discharge ; and only in those two cases can a valid dis- 
charge of the debt be decreed. 12 HarRvarRD Law REVIEW, 214. In the 
light of this the actual result reached in the Georgia case would seem 
correct, since neither the creditor nor the place of payment were within 
the control of the Georgia court. The point has come before the Supreme 
Court of the United States twice during the last year, and this is of much 
practical importance. The decisions following the weight of authority 
will probably settle the question in this country for the future, — the sztus 
of a debt for the purposes of attachment will be at the domicil of the 
debtor. 


INCORPORATION IN Two StaTEs. — The status of a company incorpo- 
rated in more than one jurisdiction is an anomaly that deserves more 
scientific treatment than it has yet received. On the usual theory that 
corporate existence, since created and continued only by force of the 
sovereign declaration of a state, is limited strictly to the territory of that 
state, dual incorporation produces two distinct entities in law, when for 
all business purposes there exists but one. Ohio & Mississippi R. R. Co. 
v. Wheeler, t Black, 286; Chic. & WV. W. Ry. Co. v. Auditor General, 53 
Mich. 79. And yet in many cases courts have to regard these corpora- 
tions as units: thus, a stockholders’ meeting held in one state according 
to its charter will be deemed a fulfilment of a similar requirement in the 
charter of the other state. Graham v. Boston, Hartford & Erie R. R. 
Co., 118 U. S. 161. For purposes of Federal jurisdiction such corpora- 
tion is treated as a citizen only of the state originally incorporating. S¢ 
Louis & San Francisco Ry. v. James, 161 U.S. 545. 

The problem of unity or duality is avoided where only the incorporating 
states are involved, for when two charters confer different degrees of 
power, it would seem that each state must determine the enforcibility of 
contracts made within its borders by its own limitations. When acts 
of the corporation in third states are in question, however, the problem is 
of more than mere metaphysical importance, as appears from a recent 
decision of the St. Louis Court of Appeals. Martinez v. Probst, 32 Chic. 
Leg. News, 166. A benefit society incorporated in Kentucky got another 
charter in Missouri. Its lodge in Louisiana then contracted with a 
member for a death benefit payable to one who could take under the 
Kentucky charter, but not under the Missourilaws. On the death of this 
member, his heirs sued on this contract in Missouri, claiming that the 
beneficiary named was not entitled, and the corporation by bill of inter- 
pleader brought in the beneficiary and paid the fund into court. The 
majority opinion held that the intent of the parties was to act under the 
Kentucky charter; that there was nothing in the policy of Missouri 
against the enforcement of such contracts ; that though in each of the 
incorporating states the corporation could act only under its local charter, 
in all other states it may act under either; that the contract was, there- 
fore, enforcible. 

To attain this desirable result, it is clear that the idea of dual existence 
must again be disregarded ; for it would be impossible to enforce against 
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the property of the Missouri corporation a contract made by the Ken- 
tucky corporation. This frequent departure from the general rule indi- 
cates a failure of the rule to conform to the facts ; and, indeed, a common 
membership, one capital, one system of bookkeeping, a single enterprise, 
make these corporations to men of business but one company. The dif- 
ference between re-chartered companies and those acting through agents 
in foreign states by formal license of the legislature is often hard to deter- 
mine; and indeed it might well have been deemed only a difference in 
degree of local privilege. In the present state of the law, however, it 
would seem that we must here make an arbitrary exception from the 
fundamental principle that the legal entity created by incorporation has 
a limited territorial existence or abandon that principle altogether. 


MORTGAGES OF AFTER-ACQUIRED PROPERTY.— That a mortgage of after- 
acquired property is valid in equity has been said to rest on the elemen- 
tary principle that equity considers as done what is agreed to be done, 
and therefore raises a trust for the mortgagee as soon as the property 
is acquired. TZailby v. Official Receiver, 13 App. Cas. 523. Perhaps a 
more satisfactory explanation is that equity gives effect to the mortgage 
by giving the mortgagee the only remedy of any value under the circum- 
stances, viz., specific performance of the agreement to execute a mort- 
gage on the chattels when acquired. Jn re Clarke, 36 Ch. D. 348. But 
whatever may be the explanation given, the mortgage is almost every- 
where sustained. In several states, however, and notably in Massachu- 
setts, which for a long time had no equity jurisdiction, a mortgage of 
after-acquired chattels is not recognized. Chase v. Denny, 130 Mass. 
566. Possibly the rejection of the doctrine by so strong a court as that 
of Massachusetts influenced the decision in a recent case, — Ferguson 
v. Wilson, 80 N. W. Rep. 1006 (Mich.). A chattel mortgage on certain 
cattle “ and all other personal property which I may own or acquire dur- 
ing the years 1893-1899 ” was given to the defendant and recorded. The 
plaintiff claimed under a subsequent chattel mortgage. The court, while 
admitting that a mortgage of after-acquired property was good in equity, 
held that the mortgage here was void as having no connection with the 
property owned by the mortgagor at the time of its execution. 

Probably the court means by this restriction to confine the doctrine to 
securities like a stock in trade. No authorities are cited and no reasons 
given in support of the limitation. In fact any justification on equi- 
table principles it is difficult to find. The idea that the chattels must be 
of a specific character was shown in Zailby v. Official Receiver, supra, to 
be without any foundation either in principle or authority. The mort- 
gage in the principal case cannot be open to the objection of being too 
vague, as at the time it is to be enforced the property has come into 
being, and what is covered by the mortgage is known with absolute cer- 
tainty. If it be contended it is bad as being too comprehensive, the an- 
swer is that wideness has never been held an objection. A covenant on 
a marriage settlement to settle all the property to which a husband may 
thereafter become entitled will be decreed specific performance, Hardey 
v. Green, 12 Beav. 182; and there is no doubt but that a mortgage by a 
corporation of all its after-acquired effects is valid. Ham/lin v. Jurard, 
72 Me. 62. It is not clear why the rule applying to individuals should 
differ from that governing corporations. In a recent case, /n re Kelcey, 
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[1899] 2 Ch. D. 530, a mortgage of all the mortgagor’s real and personal 
property was sustained, and on principle there can be no sound distinc- 
tion as regards invalidity because of wideness drawn between mortgages 
of present and future interests. The limitation in short would seem not 
only arbitrary, but, for all that appears, entirely unnecessary. 


A Lecat ASPECT OF PRAIRIE-FirEs.—In Owen v. Cook, 81 N. W. 
Rep. 285 (N. Dak.), the plaintiff sought to recover damages for injuries 
to his property alleged to have been caused by fire set by the defend- 
ants. The defendants, in order to protect their property from destruction 
by an approaching prairie-fire, had set back-fires, which, together with 
the main fire, destroyed the plaintiff's buildings. It was held that the 
defendants were not liable, since in the opinion of the court the case 
came within the principle of the “squib” case. Scott v. Shepherd, 2 W. Bl. 
892. The real question there was whether trespass or case would lie 
against a defendant who had thrown a lighted squib on the property of 
another. This was tossed along by two intermediate actors, and finally 
struck the plaintiff Scott. The decision of the court holding that tres- 
pass would lie was based on the theory that the acts of the intervening 
agents did not break the causal connection between the defendants’ act 
and the plaintiff's injury. The danger was conceived to be so imminent 
as to overpower the reasoning faculties, and produce instinctive or auto- 
matic action. 

Yet how the principle of that case applies to the present facts is not 
clear. The exigency did not demand instinctive action nor did the 
defendants act automatically. It may well be that the court in excusing 
the defendants were influenced by the dictum in the “squib” case that 
acts done for self-protection under compulsive necessity would not be 
regarded as acts of a free agent, and hence would not break the causal 
connection. If this be the application of the principle of Scott v. Shep- 
herd, — and no other seems plausible, — it is equally as unjustifiable as 
the former suggestion. One may not in all cases protect himself at the 
expense of his neighbor even though the danger be imminent, and to say 
that compulsive necessity will excuse is to introduce a standard too 
unstable and too indefinite for a rule of law. 

What, then, is the criterion of legal liability in those cases where one 
in warding off danger from himself forces it on another? The authorities 
are not,explicit. It is said that one cannot justify a deliberate injury 
of his neighbor’s property by claiming that it was done in defence of 
his own. Pollock, Torts, 4th ed. 162. The same idea is suggested in 
some cases. In the dissenting opinion of Blackstone, J., in Scott v. Shep- 
herd, supra, the intermediate agents were considered as acting on their 
own judgment, hence should have been responsible. So in Ricker v. 
Freeman, 50 N. H. 420, instructions were given that if time for reflection 
or deliberation were given the actor, legal liability would attach. And 
in a later case, Zaid/aw v. Sage, 80 Hun, 550, the essence of liability was 
said to depend, not on whether an act was voluntary, but on whether it 
was the result of an intent based on reasoning. So far as these author- 
ities go, then, they seem to recognize a common characteristic in these 
sudden acts for which one may be liable. . That characteristic is the 
deliberate nature of the act. A deliberate act is one done in the exercise 
of the reasoning powers. It is manifest, however, that the length of the 
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period of deliberation can make no difference in the statement of the 
principle of liability. It therefore seems correct to say that when the act 
done under stress of circumstances is the result of an exercise of the 
reasoning faculties, however rapid, the actor is subjected to the ordinary 
rules of legal liability. 7 Harvarp Law REVIEw, 302. So the principle 
of the “squib” case does not apply, for here is not an instance of 
instinctive action. Since the defendant’s act was deliberate, he should 
not have been excused on the ground that he acted for self-protection 
under necessity, 


LIABILITY FOR BLasTinc. — The precise extent of the liability for dam- 
age caused by blasting is doubtful on the authorities. In accord with the 
view sustained by the weight of authority, that liability attaches irrespec- 
tive of negligence, is a late decision in New York. In the course of the 
blasting operations of the defendant upon his own land, a portion of a 
tree was thrown a distance of some four hundred feet upon the plaintiff’s 
intestate, who was travelling upon the highway, causing her death. A 
ruling of the trial judge that it was not essential for the plaintiff to estab- 
lish negligence in order to make out a cause of action was sustained by 
the Court of Appeals. Swu//ivan v. Dunham, New York Law Journal, 
Jan. 24, 1900. 

On principle it is hard to find any real difference between liability for 
injuries caused by blasting and for those caused by the accidental explo- 
sion of a powder magazine. The distinction that the actual explosion 
was intentional in the one case and not so in the other is immaterial, as 
in neither instance was there any intent to cause the resulting damage. 
Upon the keeper of dangerous explosives absolute liability is imposed 
only when by reason of the location and surrounding circumstances the 
magazine is a nuisance. Heeg v. Licht, 80 N. Y. 579. If the magazine 
is not so situated as to cause reasonable fear of injury to those in the 
neighborhood, the defendant is liable only for injuries resulting from 
negligence. 13 Harvarp Law REVIEW, 310. Similarly it would seem 
that where the locality and circumstances are such that it was not prob- 
able that damage would result to the person or property of others from 
the use of blasting powder, a defendant should be held liable for a conse- 
quent injury only if he failed to use due care. If, however, there was an 
antecedent probability of such damage, the mere act of blasting was such 
an unreasonable user as to amount to a nuisance. Liability would then 
attach to any injury proximately caused. 

The leading American case on this subject, on the authority of which 
the decision in the principal case is vested, is Hay v. Cohoes,2 N.Y. 159. 
Although in that case the facts seem to point to a user so unreasonable 
as to amount to a nuisance, the court was apparently influenced in their 
decision by the old theory of absolute liability for trespass ; “he that is 
damaged ought to be recompensed ;” a theory which is not generally sup- 
ported in this country, and which later has been substantially denied in 
New York. Losee v. Buchanan, 51 N. Y. 476. The weight of authority 
follows Hay v. Cohoes in imposing absolute liability irrespective of the 
degree of danger, yet in the great majority of cases the facts show that 
there was an actual nuisance ; and this might be said even of the princi- 
pal case. As blasting is a useful and often a necessary means for the 
improvement of land, it would seem better to hold that where it does not 
amount to a nuisance a defendant should be answerable only if negligent. 
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This position, moreover, is not without authority. <7/epse/ v. Donald, 
4 Wash. 636. 


ForEIGN MARRIAGES — TITLE TO PERsoNALTY. — After years of litiga- 
tion in the English courts, the De Nichols will at last has been set aside. 
This will, which disposed of a personal estate obtained during a long 
period of English domicil, was disputed by the testator’s widow on the 
ground that, since the marriage had been contracted at the time of their 
French domicil, by the French law of community of goods she was 
entitled to one half the personalty later acquired, though there had been 
no express marriage settlement. Her right was recognized by the Divi- 
sional Court, but the Court of Appeal held that the law of the domicil 
at the time of death gave the husband title to all the personalty. In the 
House of Lords this decision has now been reversed and the wife de- 
clared entitled to one half the personalty on the ground that since the 
parties contemplated a French marriage, they must be supposed to con- 
tract that their marital rights not only to existing property, but to all 
future acquisitions wherever they may be domiciled, shall be determined 
by the law governing the marriage. De JVichols v. Curlier, [1900] App. 
Cas. 21. In this country, on the other hand, this precise question as 
early as 1827 was decided theother way. Saul’s Heirs v. His Executors, 
3 Mart. N. s. 569. This view has been followed consistently. Muus v. 
Muus, 29 Minn. 115 ; Long v. Hess, 154 Ill. 482. 

The greater frequency of marriage settlements in European countries 
than in our own doubtless accounts for this desire of the courts to supply 
them, when omitted, on what seems to them grounds of obvious justice to 
a defrauded spouse. Is it not, however, as likely that on change of domi- 
cil the parties, in the absence of express agreement, wished to submit all 
their rights to the lawof their newhome? This implication of a contract 
certainly is not in line with any general principle as to the acquisition of 
property. But two views of the law governing title to personalty have 
ever been maintained : the law of the domicil of the claimant, and the law 
of the situs of the property. Green v. Van Buskirk, 7 Wall. 139; Re 
Queensland Co., [1891] 1 Ch. 536. In the principal case both these tests 
would concur to fix on the law of England to determine the rights of the 
wife. Nor is there any peculiarity in the law of family relations that would 
lead to this departure. The right of a husband to the society of his wife 
is governed by the law of the place where they are residing. Dicey, 
Conflict of Laws, 490. Before making an exception to these rules, one 
may fairly ask for more conclusive reasons than a view of abstract jus- 
tice, which is at least doubtful. 

But even granting the propriety of implying a contract, it should not 
have been decisive here. The exact question considered in the Divi- 
sional Court was ; what interest had the plaintiff in the property at the 
time of the testator’s death? In France, the wife would get title to one 
half the personalty from the moment of acquisition by force of positive 
law. An English marriage settlement, however, would give the wife no 
vested legal estate in her husband’s personalty. It would be a mere 
equity enforcible only through the courts. So this implied contract, 
wherever made, could not vest title in the wife to personalty acquired by 
the husband by force of the law of England, but would give merely an 
equitable claim against his estate. ‘ 

7 
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CoMPANY PROMOTERS ARE FIDUCIARIES. — It is common in the com- 
mercial world for an owner of property who desires to sell to take an active 
part in forming a company to purchase his interests, And it usually 
happens that the promoter himself is made a director of the new com- 
pany or selects the board. The law makes no attempt to prevent such 
a sale of property, recognizing that the individual promoter-vendor and 
the corporate vendee are distinct persons. But in a court of equity the 
action of the promoter is closely scrutinized, since in the nature of things 
his interests as vendor and as one of the vendees may clash. The rela- 
tion between him and the company is therefore regarded as fiduciary. 
Erlanger v. Sombrero Phosphate Co., 3 App. Cas. 1218. And this was 
deemed so important that Lord Cairns thought it incumbent on such 
organizer to provide his company with an independent board of directors 
whose action might be free and intelligent. It seems unnecessary, how- 
ever, in all cases to go so far as in Salomon v. Salomon, [1897] App. Cas. 
22, where all the shareholders knew and approved the terms of sale. 
There, as the number of shareholders was strictly limited, it was held that 
the directors might bind the company by a contract with themselves as 
promoters. See Alger, Promoters, p. 28. These exceptional cases, how- 
ever, seem not to have introduced principles inconsistent with Er/anger’s 
case. The importance of the fiduciary obligation on the vendor towards 
the company still remains. 

The case of Lagunas Nitrate Company v. Lagunas Syndicate, [1899] 
2 Ch. 392, therefore seems strangely lenient in this regard. A syndicate 
owning certain nitrate works formed a company to purchase the property. 
The board of directors of the two organizations was identical. These 
facts were noted in the articles of association, but received mere mention 
in the prospectus given to the public. Yet the court held that the in- 
terest of the syndicate was sufficiently disclosed, and the company was not 
entitled on that ground to rescission of the contract. Strictly speaking, 
such notice may meet all the technical requirements. One who reads the 
prospectus knows the facts, and need not purchase unless he chooses. 
But when one buys without seeing the prospectus he is to be regarded 
as having constructive if not actual knowledge of the conditions. To 
allow a fiduciary relation to be satisfied by the fiction of constructive 
notice, however, seems to go far toward denying its essential feature. 
In practice the investing public buy shares without seeing the prospec- 
tus, or regard it as a document in which it is entirely possible to state 
facts in such manner as to dull their real significance. If then the 
principal case is followed, and mere statements of the prospectus be suf- 
ficient, in every case there must be a perplexing question as to whether 
the words really convey the meaning clearly, for if they do not the pur- 
chaser is not warned, and the promoter has accordingly failed in his 
duty. On the whole it seems better to insist upon a more stringent rule 
with reference to the promoter-vendor’s duty than the principal case 
demands. 
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AGENCY — EMERGENCIES — IMPLIED AUTHORITY OF CONDUCTORS. — Aé/d, that a 
conductor cannot bind his employers for a doctor’s services rendered to trespassers 
injured by an accident to the train on which they were riding. Adams v. Southern Ry. 
Co., 34 S. E. Rep. 642 (N. C.). 

The question as to how far an agent’s authority may be increased by emergencies is 
still an open one. By the weight of authority, however, the doctrine of this case applies 
even where the injured persons are passengers or employees. S?. Louis, etc. R. R. Co. 
v. Olive, 40 Ill. le 82; Peninsular R. R. Co. v. Gary, 22 Fla. 356; Cox v. Midland 
Counties Ry. Co., 3 Ex. D. 268. As a matter of expediency, where the emergency is 
pressing, the contrary view seems the more reasonable. Toledo, etc. R. R. Co. v. Mylott, 
6 Ind. App. 438. Under the latter doctrine, had there been any question in this case as 
to the character of the injured persons, it seems the defendant might have been liable, 
for it would then have been the duty of the conductor to decide whether they were 
trespassers or not, and his mistake of judgment would not have relieved the defendant 
from liability. Seymour v. Greenwood, 6 H. & N. 359. The correctness of the actual 
decision, however, can hardly be questioned. The defendant was under no duty to 
care for such trespassers, and the conductor’s act was clearly without the scope of his 
authority, express or implied. 


AGENCY — VICE-PRINCIPAL DocTRINE— FELLOW SERVANTS. — In the absence of 
p sarc powers conferred upon the conductor of a freight train, 4e/d that such con- 

uctor and the engineer are fellow servants within the rule exempting the master from 
liability for negligence of one servant towards another. Mew England R. R. Co. v. 
Conroy, 20 Sup. Ct. Rep. 85. 

The rule prevails in several states that two employees under a common employer are 
not fellow servants if one is subject to the orders of the other and so falls under his 
control. The superior employee is said to be a vice-principal, and for his negligence 
towards inferiors the ultimate master is held liable. Cleveland, etc. Ry. Co. v. Keary, 
3 Ohio St. 202; Chicago, etc. Ry. Co. v. May, 108 lll. 288. This doctrine was applied by 
the Supreme Court to facts identical with those in the principal case in Chicago, etc. 
Ry. Co. v. Ross, 112 U. S. 377, which decision is now for the first time explicitly over- 
ruled, although it has been twice inferentially repudiated. Baltimore, etc. Ry. Co. v. 
Baugh, 149 U.S. 368; Northern, etc. Ry. Co. v. Peterson, 162 U.S. 364. The present 
decision is to be welcomed as definitely settling the attitude of the Supreme Court to- 
wards the “ Ross case,” and as dealing a severe blow to the vice-principal doctrine, 
which is believed to be unsound. See & Harv. Law REV. 57; 12 Harv. Law REv. 
147; McKinney, Fellow Servants, Chap. IV. The doctrine can now be applied by the 
Supreme Court at most to cases of a considerable difference in grade between the em- 
ployees, and then by virtue of a distinction which seems arbitrary rather than logical. 


BANKRUPTCY — FIDUCIARY DEBTS — DISCHARGE. — He/d, that a debt due by the 
bankrupt, a commission merchant, arising out of his failure to account for the proceeds 
of goods consigned to him for sale on commission, is released by his discharge in 
bankruptcy. Ae Basch, 97 Fed. Rep. 761 (Dist. Ct., N. Y.). 

By the Bankruptcy Act of 1898, as is usual in bankruptcy legislation, debts created 
misappropriation while acting in any fiduciary capacity are not discharged. § 17 (4). 

he question whether under the circumstances of the principal case the debt is within 
this exception has caused much diversity in the authorities. Under the state laws 
it has been held that such debts are contracted in a fiduciary capacity. Meador v. 
Sharpe, 54 Ga. 125; Whitaker v. Chapman, 3 Lans. 15 .- Contra, Anstill v. Crawford, 7 
Ala. 3353 Chipley v. Frierson, 18 Fla. 639. Under the federal statutes, the Supreme 
Court of the United States finally held, in accord with the principal case, that such a debt 
was discharged. Chipman v. Forsythe, 2 How. 202; Hennequin v. Clewes, 111 U.S. 
676. Upon abstract principles, doubtless, a factor isa fiduciary, and so debts created by 
his misappropriation should not be discharged. But the decision in the principal case 
may be justified by the usage of factors, often recognized as a legal right, to mix the 
eon of sales with their own money, and thereby to become debtors merely. Hew- 

ick v. McDonald, 80 Cal. 472; Vail v. Durant, 90 Mass. 408. Accordingly, the 
decision in the principal case may be accepted without much hesitation. 


BANKRUPTCY — SURRENDER OF PREFERENCES.— A creditor held two promissory 
notes of his insolvent debtor. Within four months of the bankruptcy but without any 
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knowledge of the insolvency, he received payment of one of the notes. ¢/d, that 
he cannot prove the other note in the bankruptcy proceedings without first surrender- 
ve, Sony payment so received. Ke Conhaim, 97 Fed. Rep. 923 (Dist. Ct., Wash.). 

he Bankruptcy Act of 1898, § 57 g, provides that “ the claims of creditors who have 
received preferences shall not be allowed unless such creditors shall surrender their 
preferences.” Under the Bankruptcy Act of 1867, § 23, such creditors were prohibited 
from proving the “claim on account of which the preference was made.” Under 
that provision the courts held that where the creditor had two disconnected debts, as in 
the principal case, and had been preferred as to one, he might prove the other without 
surrender of the preference. Re Richter, Fed. Cas. No. 11803; Re Aspinwall, 11 Fed. 
Rep.. 136 (Dist. Ct., N. Y.); Re McVay, 13 Fed. Rep. 443 (Dist. Ct., Pa.). It may 
well be doubted whether the variation in the language of the two provisions is sufficient 
to warrant a different construction under the present act in any case. Moreover, the 
principle of interpretation, reddendum singula singulis, would seem to apply and lead to 
a result the opposite of that reached in the principal case. At all events, there is no 
justice in the principal case. 


ConFLICT OF Laws — GARNISHMENT — JURISDICTION OF DEBT. — He/d, that the 
situs of a debt for the purposes of garnishment is at the domicil of the creditor. 
Central of Georgia Ry. Co. v. Brinson, 34 S. E. Rep. 597 (Ga.). 

Held, that the garnishment of a resident debtor for a debt due to a non-resident de- 
fendant is not void. Xing v. Cross, 20 Sup. Ct. Rep. 131. See Nores. 


ConFLICT OF LAWS — JURISDICTION — NULLITY OF MARRIAGE. — Held, that an 
Irish court has jurisdiction to make a declaration of nullity in the case of a marriage 
celebrated in India when the party whose capacity is in question was domiciled in Ire- 
land at the time of the marriage. Johnson v. Cooke, [1898] 2 Ir. 130. 

A decree of nullity declares the marriage void from the beginning. No court can 
properly make such a decree except in a jurisdiction which had power over the status 
at its inception. Hence it seems that in this country there is no jurisdiction to decree 
nullity except in the place of celebration. Cummington v. Belchertown, 149 Mass. 223. 
The House of Lords has decided, however, that the validity of a marriage, as far as the 
capacity of the parties is concerned, depends upon the law of the domicil of the parties, 
and not that of the place of celebration. Brook v. Brook, 9 H. L. Cas. 193. Since, 
under this rule, it was the law of Ireland which gave this marriage its validity, if it had 
any, it appears that the court was right in asserting its power to declare the marriage 
void. 


CONSTITUTIONAL LAW —IMPAIRING THE OBLIGATION OF CONTRACTS. — The de- 
fendant city granted the plaintiff a non-exclusive franchise to build and maintain a 
water system. Later the city constructed a water system of its own under statutes 
which shoves it to tax the plaintiff for the payment of obligations incurred in the con- 
struction of the defendant’s works, and authorized a discriminating tax against the 
plaintiff’s patrons, thus forcing them to leave the plaintiff. A/e/d, that these provisions 
are unconstitutional, since they impair the obligation of a contract by tending to destroy 
the value of the plaintiff’s franchise through other means than competition. Skaneate- 
les Waterworks Co. v. Skaneateles, 55 N. E. Rep. 562 (N. Y.). 

Public grants are to be construed strictly. Charles River Bridge Co. v. Warren 
Bridge, 11 Pet. 420. Accordingly, it seems clear that as this was not an exclusive grant 
the city could construct a competing water system. Syracuse Water Co. v. Syracuse, 
116 N. Y. 167. In fact the court admits this, and thereby seems to destroy the ground 
upon which the decision is rested. Perhaps such taxation may deprive the plaintiff of 
the equal protection of the law, and may deprive it of its property without the due pro- 
cess of law secured by the Fourteenth Amendment, but this suggestion was not consid- 
ered. The city did not contract not to tax the plaintiff or its patrons unjustly, any more 
than it agreed not to compete with the plaintiff. If a contract cannot be implied in 
one case, it cannot in the other. The court, indeed, distinguishes the Charles River 
Bridge Case by restricting its application to cases of competition. But its principle 
seems entirely applicable to the present case. There the plaintiff's patronage was 
destroyed by relieving those crossing by the adjacent bridge from the burden of toll. 
Here an extra burden is imposed on the plaintiff's patrons. In each case the result is 
to destroy patronage, and only indirectly to affect the grant. 


CONSTITUTIONAL LAW — RAILROADS — STATUTORY LIABILITY TO PASSENGERS. 
— Held, that a state statute making railroad companies absolutely liable for injuries to 
passengers who are without fault, irrespective of the company’s negligence, does not 
violate the Fourteenth Amendment of the United States Constitution. Clark v. Russell, 
97 Fed. Rep. goo (C. C. A., Eighth Cir.) ,. 
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The argument against the constitutionality of such a statute is that it violates the 
Fourteenth Amendment in that it is an arbitrary and unreasonable exercise of legislative 
power, depriving the railway company of its property without due process of law, and 
denying to it the equal protection of the laws. Such a statute, however, is undoubt- 
edly within the legitimate sphere of legislative power. The legislature may well con- 
sider it advantageous to impose such liability upon railroads, and may properly impose 
conditions under which corporations created by its laws shall conduct their business in 
the future. Whether the railroad is deprived of property or not, therefore, it is by due 
process of law. St. Louis, etc. R. R. Co. v. Mathews, 165 U.S.1. Similar statutes im- 
posing an absolute liability on railroads for damages by fire have been universally 
upheld, and exist in many states. Grisse/l v. Housatonic R. R. Co., 54 Conn. 447; Ro- 
demacher v. Milwaukee, etc. R. R. Co., 41 Iowa, 297. Nor is such a statute open to the 
objection that it denies to the railroad the equal protection of the laws. It has been 
repeatedly held that there is no evasion of the rule of equality when all railroad compa- 
nies in the state are subjected to the same duties and liabilities under similar circum- 
stances as in the present case. Missouri Pacific R. R. Co. v. Humes, 115 U.S. 512; 
Missouri Pacific R. R. Co. v. Mackey, 127 U.S. 205. 


CONSTITUTIONAL LAW — REGISTRATION Act. — Hé/d, that the Torrens system of 
land registration is constitutional. Tyler v. Judges of the Court of Registration, 55 
N. E. Rep. 812 (Mass.). See Nores. 


CONTRACTS— IMPLIED PROMISE TO USE DUE CARE—DuvTyY TO THIRD PER- 
sons.— A mortgagor purchased of the defendant title company a certificate that the 
land in question was unincumbered, — expressly telling him that the plaintiff had agreed 
to take a mortgage provided he would get such a certificate. The land proved to be 
subject to a prior recorded mortgage. ¢/d, that the plaintiff has a contractual recov- 
ery for his loss either as the mortgagor’s principal or as the sole beneficiary of an im- 
plied promise to use due care. Lconomy, etc. Assn. v. West Jersey, etc. Co., 44 Atl. Rep. 
854 (N. J., Sup. Ct.). 

It is hardly possible to admit that the mortgagor was acting as the plaintiff’s agent, 
for he dealt with the defendant purely in his own interest, and not in pursuance of any 
duty imposed on him by the plaintiff. Harris v. Bradley,7 Yerg. 310. Nor is the 
plaintiff’s right as sole beneficiary clear. The certificate contains no express undertak- 
ing upon which there may be an action, the purchaser’s remedy being for the breach of 
a promise implied in law to use due care. Houseman v. Girard, etc. Assn., 81 Pa. St. 
256; Smith v. Holmes, 54 Mich. to4. It seems impossible, however, to allow a stranger 
to the guid pro quo to take advantage of a promise implied in law, and for the same rea- 
son it is equally impossible to imply the promise directly to him. Though the plaintiff 
is without contractual right against the defendant, perhaps, in principle, he should be 
given an action in tort for a negligent misrepresentation. What authority there is, how- 
ever, holds that a person is under no duty, in the absence of contract, to use care not to 
make misrepresentations. Le Lievre v. Gould, [1893] 1 Q. B. 491; Savings Bank v. 
Ward, too U.S. 195; Day v. Reynolds, 23 Hun, 231. 


CONTRACTS — IMPOSSIBILITY OF PERFORMANCE — ILLNESS. — After becoming 
engaged the defendant without fault contracted a serious disease. He/d, that this is 
a valid defence to an action for breach of promise to marry. Sanders v. Coleman, 34 
S. E. Rep. 621 (Va.). 

There is a well-established class of cases where, although there has been a failure to 
perform a contract, the law gives, what is really an equitable defence, on the ground of 
so-called “ impossibility.” See 12 Harv. Law Rev. sor. Such a defence has been 
allowed on facts similar to those in the principal case. Shackleford v. Hamilton, 93 
Ky. 80; Allen v. Baker, 86 N.C.91. The opposite view has received support, however. 
Hail. Wright, E. B. & E.765. Analogous to these cases are those where illness excuses 
a failure to render personal services. Spalding v. Rosa,71 N. Y. 40; Boast v. Firth, 
L. R.4C. P. 1. One might distinguish the principal case, on the ground that a formal 
performance of the marriage ceremony is possible. But the fact remains, that any 
attempt at substantial performance would be both injurious to the defendant and de- 
— on grounds of public policy. The result seems, therefore, equally desirable 
and just. 


CORPORATIONS — PROCEDURE — DISQUALIFICATION OF JUDGE BY INTEREST. — 
Held, that a judge whose wife is a stockholder in a corporation is incompetent to try 
a suit to which the corporation is a party. First Mat. Bank of Rapid City v. McGuire, 
80 N. W. Rep. 1074 (S. D.). 

It is generally recognized that a shareholder in a corporation is incompetent to act as 
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judge in a suit where the corporation is a party. Dimes v. Grand Junction Canal, 3 H. 
L. Cas. 759. But where, as in the — case, the judge is related to a stockholder, 
the question has generally been left to his discretion. Matter of Dodge & Stevenson 
Mfg. Co.,77 N. Y. 101; Searsburgh Turnpike Co. v. Cutler, 6 Vt. 315. This seems to 
be the sounder rule. The authorities do not justify the conclusion that a judge is neces- 
sarily disqualified except by some direct pecuniary or proprietary interest in the result 
of the suit. Morthampton v. Smith, 52 Mass. 390. As it is obviously impracticable to 
exclude a judge from every suit in which he ma personally interested, it seems better 
to leave cases which fall outside this simple rule to the good sense of judges, subject of 
course to the power of higher courts to check abuse. The result in the principal case 
may possibly be supported as an exercise of this power, but the decision is rested solely 
on the fact of relationship. 


CORPORATIONS — PROMOTER A FIDUCIARY — DISCLOSURE OF RELATION. — The 
plaintiff company was formed by the defendant syndicate to purchase property of the 
latter. The syndicate chose its own directors to manage the new company. /Ye/d, that 
a bare statement of the relation in the prospectus discharges the fiduciary obligation of 
the vendors. Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. D. 392. See 
NOTES. 


CORPORATIONS — SERVICE OF SUMMONS— JUDGMENT BY DEFAULT. — Service 
of summons was made on a director of the defendant company, who, through unfriend- 
liness to the corporation, but without collusion with the plaintiff, failed to report the 
service. e/d, that a judgment by default obtained under these circumstances will be 
set aside and the company permitted to answer. Farrar v. Consolidated Apex Mining 
Co., 80 N. W. Rep. 1079 (S. D.). 

There is a remarkable lack of authority on the point, owing probably to the fact that, 
in the absence of collusion, the success of a corporation is generally to the pecuniary 
advantage of a director. It is certainly hard, from the standpoint of the corporation, to 
allow judgment to be entered against it merely because of the neglect or unfriendliness 
of a director in failing to notify the company of the service of process. Still, where, as 
in South Dakota, service, in a suit against a corporation, may be made on a director, 
the corporation, it seems, must necessarily run such a risk. If Raia has been collusion, 
the judgment should certainly be set aside ; but where the plaintiff has acted with entire 
good faith, as is assumed in the present case, it is the logical, though perhaps harsh, 
result of a statute — such service, that the loss should fall on the corporation. 
The opposite view, taken by the principal case, might defeat the object of the statute 
by disclosing a loophole whereby a corporation could escape the consequences of a 
service of process. 


CRIMINAL LAW — INDICTMENT — REPEAL OF STATUTE.— The statute under 
which the defendant had been indicted was repealed without saving clause, and reén- 
acted the same day to go into effect one day later. He/d, that the indictment is good. 
State v. Southern Ry. Co., 34S. E. Rep. 527 (N. C.). 

It is generally recognized that the repeal of a statute and its simultaneous reénact- 
ment operate merely as a reaffirmance. Bish, Stat. Cr. § 181; State v. Gumber, 37 Wis. 
298. But in the principal case the reénacting statute did not go into effect at the time 
the repeal did, and the ordinary rule would seem to apply that no proceedings can be 
carried on under a statute which has been repealed without saving clause. Regina v. 
Denton, 18 Q. B. 761; Griffin v. State, 39 Ala. 541. The court disposes of this difficulty 
on the ground that the result was a mere suspension of the former act, the intervening 
day being dies non. But the same argument would apply equally if the later act were 
passed five years later, a result which would hardly be countenanced. End. Stat. 
Interp. § 491; Kane v. New York, etc. R. R. Co., 49 Conn. 139. Some support may be 
found for the decision in the cases which hold that where a — statute is re- 
pealed a prosecution under the original statute may be continued. Commonwealth v. 
Getchell, 33 Mass. 452. But even in such cases this is not the better view. Common- 
wealth v. Leech, 24 Pa. St. 55. 


CRIMINAL LAW — LIBEL — PRIVILEGE. — The defendant, in good faith, published 
an article in his newspaper falsely charging a candidate for district judge with crime. 
The newspaper’s circulation extended without the judicial district. e/d, that the pub- 
lication is not privileged, and that the defendant was properly convicted of criminal 
libel. State v. Hoskins, 80 N. W. Rep. 1063 (Iowa). 

Declining to discuss whether a charge against a candidate for office is privileged 
when made dona fide to protect the public interests, the court rests its decision on the 
narrow ground that the publication was not confined to the district directly concerned. 

















RECENT CASES. 607 


If the communication is privileged, the privilege ought not to be lost so long as a reason- 
able use is made of it. Hatch v. Lane, 105 Mass. 394. And it seems that it is not an 
unreasonable use to publish the communication in a paper which in its circulation 
reaches others than those directly interested. Bythe weight of authority, under no 
circumstances could such a false charge be privileged. Duncombe v. Daniell, 8 C. & 
P. 222; Commonwealth v. Clap, 4 Mass. 103; Sweeney v. Baker, 13 W. Va. 158. But 
there are a number of cases contra. Briggs v. Garrett, 111 Pa. St. 404; Aarés v. 
Baker, 28 Minn. 162, The latter view seems preferable upon grounds of public policy. 
The public interests should be protected even at the risk of occasional injustice to the 
individual; and this is only possible under the more liberal rule. See 23 Am. Law Rev. 


346. 


EVIDENCE — DIvoRCE — CHARACTER. — In an action for divorce, on the ground of 
adultery, Ae/d, that the defendant can introduce evidence as to her general reputation. 
Warner v. Warner, 44 Atl. Rep. 908 (N. H.). 

The court takes the ground that in divorce cases the common law rules of evidence 
do not apply. This is too sweeping a statement, and contrary to authority even in 
New Hampshire. Washburn v. Washburn, 5 N. H. 195; Caton v. Caton, 13 Eng. Jur. 
431; 2 Bish. Mar. Div. & Separ. §§ 1350, 1427. Nevertheless, a decision in accord 
with the principal case has been reached, on the ground, that when the issue is as to 
the commission of a criminal act, the same evidence is admissible in a civil action, as 
would be admissible in a criminal prosecution. O'Bryan v. O’Bryan, 13 Mo.6. The 
weight of authority, however, is opposed to this view also, and holds that character 
evidence is never admissible in a civil action, on the issue of the commission of an act. 
Humphrey v. Humphrey, 7 Conn. 116; Day v. Ross, 154 Mass. I 3 American, etc. Co. 
v. Hazen, 110 Pa. St. 530. There seems, therefore, to be no sound ground upon which 
to support the principal case. ; 


PERSONS — HUSBAND AND WIFE — CONTRACT OF SEPARATION. — He/d, that a con- 
tract between husband and wife to live apart is void as against public policy, where 
neither has been guilty of conduct which would justify a judicial separation. oéllon 
v. Potion, 61 N. Y. Supp. 582 (Sup. Ct., Trial Term) ; Scherer v. Scherer, 55 N. E. 
Rep. 494 (Ind.). 

In the United States it is held almost universally that it is against public policy to 
enforce such an agreement. To give effect to it, it is urged, would be to allow the par- 
ties to free themselves from the marriage relation at will, and would have the undesir- 
able tendency of weakening family ties. McCrocklin v. McCrocklin, 2 B. Mon. 370: 
Mc Kennan v. Phillips, 6 Whart. 571. The English decisions, though formerly in accord 
with the present case, now maintain that such a contract is not against public policy. It 
is thought to be to the interests of the public to have family differences settled without 
the expense and scandal incident to the divorce court, and that such separations are 
more productive of morality among married people. Besant v. Wood, 12 Ch. D. 605; 
Marshall v. Marshall, 5 P. D. 19. As easy divorces are naturally conducive to hasty 
and ill-considered marriages, however, the standard of marriage is probably more likely 
to be raised by the doctrine of the present case than by the English view. 


PLEADING — TROVER — NATURE OF PLAINTIFF’S RIGHT. — The plaintiff wrong- 
fully entered land and cut and removed timber to which he had no right. The dieu 
ant, without claim of right, took the logs. é/d, that the plaintiff cannot recover in an 
action in the nature of trover, since he had not title tothe property. Russell v. Hill, 
34 S. W. Rep. 620 (N. C.). 

The court laid stress on the fact that, as the true owner could recover from the 
defendant, to allow trover here would subject him to two actions. They admitted, 
however, that the plaintiff could maintain trespass. This is open to the same objection. 
When trover was first devised, under the fertile statute of West. II., as an action 
against a finder for wrongfully detaining plaintiff’s goods, it is true the plaintiff's right 
was not founded on a bare possession, but ona right to possession. But the advantages 
of this fictitious action operated to give it a wonderful growth, In trespass, where the 
defendant could wage his law, the court allowed the plaintiff to waive the taking and 
sue for the detaining of his chattel. Basset v. Maynard, Roll. Ab. 105; Béshop v. 
Montague, Cro. El. 824. Trover came to occupy the whole field covered by the old 
actions of trespass and detinue. 11 HARV. LAW REV. 252, 384. Furthermore, it is not 
true that this doctrine allows two actions for one wrongful act. The wrong done the 
— here is the taking from his possession, while it is the detaining of his chattel 
‘or which the true owner can sue. Accordingly, the doctrine of the principal case seems 
indefensible. 
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PROPERTY — ARTIFICIAL WATERCOURSE — PRESCRIPTION. — For over ry 
years, water from an artificial drain on the plaintiff's land had passed onto the defend- 
ant’s land, and there been used by the defendant. é/d, that the defendant has acquired 
no right to this supply of water. Hanna v. Pollock, [1898] 2 Ir. 532. 

The proposition that one cannot acquire a prescriptive right to the use of water from 
a watercourse that is artificial and temporary in its nature is made the basis of this 
decision, and is supported by considerable authority. Arkwright v. Gell, 5 M. & W. 
203; Wood v. Waud, 3 Ex. 748; Greatrex v. Hayward, 8 Ex. 291. It is very question- 
able whether any such distinction between natural and artificial watercourses is sound. 
Indeed it has been held that if a man tortiously divert onto his own land an artificial 
stream and use it for twenty years, a prescriptive right will be gained thereby, since the 
user was always actionable as against the owner of the land from which the stream was 
diverted. Beeston v. Weate, 5 EK. & B. 986; Watkins v. Peck, 13 N. H. 360. The de- 
cision in the principal case, however, is doubtless correct on the facts, since the defend- 
ant’s passive reception of the water sent down on him by the plaintiff was in no way 
actionable, and could therefore give rise to no right against the plaintiff. 


PROPERTY — COVENANT AGAINST INCUMBRANCES — SUCCESSIVE GRANTEES. — 
The defendant conveyed incumbered land to B with a covenant against incumbrances. 
5 conveyed to C expressly subject to the incumbrance, and C conveyed to the plaintiff 
covenanting against incumbrances. ‘The plaintiff paid the incumbrance. e/d, that he 
cannot recover from the defendant, since the conveyance from B to C was expressly 
subject to the incumbrance, Geisz/er v. De Graaf, 60 N. Y. Supp. 651 (Sup. Ct., App. 
Div., First Dept.). 

A covenant against incumbrances is broken, if at all, as soon as made, and, as the 
American authorities repudiate the English doctrine of continuing breach, it follows 
that the original grantee is the only one who can logically bring an action for such 
breach. Greenby v. Wilcocks, 2 Johns. 1. But now in New York, since the assignee of 
a chose in action is allowed by statute to sue in his own name, the practical results of 
the English doctrine are accomplished by holding that the deed operates as an assign- 
ment of the chose in action, giving a right to sue on the broken convenant to the 
assignee who sustains substantial damage. Clarke v. Priest, 21 N. Y. App. Div. 174. 
In the principal case the original grantee paid for a clear title and was compelled to 
sell the land incumbered, thus suffering substantial damage. Funk v. Voneida, 11 S.& 
R. 109. Therefore the right to maintain an action on the broken covenant vested in 
him and subsequent grantees could acquire no rights under it. Applying the doctrine 
of continuing breach to similar facts produces a like result. Xingdon v. Nottle, 1 M. & 
S. 355. The principal case is doubtless correct. 


PROPERTY — FRAUDULENT CONVEYANCE — ORAL TRUST. — X for the purpose of 
defrauding his creditors conveyed land to his son upon an oral trust for himself. The 
son to get the property out of the reach of his creditors reconveyed the land to X. Held, 
that the reconveyance is valid as against the creditors of the son. Lockren v. Rustan, 
81 N. W. Rep. 60 (N. D.). 

X could not have enforced the express trust, because it was not in writing as required 
by the Statute of Frauds. Nor would a court of equity have declared a constructive 
trust in favor of X, the parties being ## pari delicto. Wait, Fraud. Convey. 2d ed., 
396. This rule is universal, although there is an apparent tendency to relax upon it in 
some English cases. Bowes v. Foster, 2 H. & N. 779. But an express trust, while 
unenforcible, nevertheless did exist, and the trustee having voluntarily performed his 
duty under it, although with fraudulent intent, the transaction is unassailable except 
by such persons as had acquired a lien on the property on the faith of the apparent 
pt Hoel ownership. argo v. Ladd, 6 Wis. 106. The decision seems therefore sound. 


PROPERTY — MORTGAGES — CLOGGING EQUITY OF REDEMPTION. — In a mortgage 
of leasehold property the mortgagee stipulated for one third of the net profits from all 
sub-leases during the term, besides interest. Aé/d, that this provision does not fall 
within the rule against clogging the equity of redemption and is valid. Sandley v. 
Wilde, [1899] 2 Ch. D. 474. See NoTEs. 


SALES — CONDITIONAL SALE—RISK oF Loss. — The plaintiff sold to the defend- 
ant certain goods the title to which the former was to retain until the price was paid. 
Before 5 aap oe an accidental fire destroyed the goods. He/d, that the loss falls on the 
plaintiff. Mountain City Mill Co. v. Butler, 34 S. E. Rep. 565 (Ga.). 

This case represents the settled rule in the state of Georgia. Green v. Kuoop, 73 Ga. 
ge. Almost the entire weight of authority, however, is contra. Topp v. White, 12 

eisk. 165; Zujfis v. Griffin, 107 N.C. 47. On principle, also, the decision seems in- 
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defensible. The vendor in such a case holds the title merely as security for the pay- 
ment of the price, and the result is the same as if the vendor had conveyed the title to 
the vendee and the latter had reconveyed it to the vendor by way of mortgage. The 
position of the parties in fact seems completely analogous to that of mortgagor and 
mortgagee in jurisdictions where the title passes, and in almost all such cases the mort- 
gagor, since he is substantial owner, must bear the loss if the property mortgaged is 
accidentally destroyed or injured. Osborn v. Nicholson, 13 Wall. 654; Morgan v. Scott, 
26 Pa. St. 51. The loss in the principal case, therefore, should fall on the vendee. See 
9 Harv. LAw REv. 106. 


SALES — FOREIGN ORDER — WHERE COMPLETED. — The defendant in Iowa or- 
dered liquors of the plaintiff in Illinois, but before the goods were shipped counter- 
manded the order. Thereafter the plaintiff sent the liquor and the defendant accepted 
it and usedit. Thesale of liquor in Iowa is prohibited by statute. He/d, that the 
plaintiff can recover the price of the goods. Gross v. Feelan, 81 N. W. Rep. 235 (Iowa). 

The decision seems doubtful. A sale occurs in that jurisdiction in which the title 
passes, Séate v. O'Neil, 58 Vt. 140; Commonwealth v. Fleming, 130 Pa. St. 138. To 
constitute a sale there must be a contemporaneous assent by both vendor and vendee 
that the title shall pass from oneto the other. Benj. Sales, 7th Am. ed., § 38. In the 
principal case the revocation of the order by the defendant destroyed its effect, Parsons, 
Contr., 8th ed., 498, and when the goods were shipped it was without the assent of the 
vendee. Therefore the title did not pass to him by the delivery to the carrier in 
Illinois. Zhe Francis, 2 Gall. 391; The Julia, 8 Cranch, 183. The sale then did not 
take place in Illinois. The title did, however, vest in the defendant when he accepted 
the goods in Iowa. Wellauer v. Fellows, 48 Wis. 105. Since, therefore, the sale oc- 
curred in a state where such a transaction is illegal, the vendor cannot recover the 
price. Foster v. Thurston, 11 Cush. 322; Briggs v. Campbell, 25 Vt. 704. 


SALES—Goops IN POSSESSION OF BAILEE—RIGHTS OF MORTGAGEE. — The 
mortgagor of chattels in the possession of a bailee gave the mortgagee an order on the 
bailee for the goods. Before the mortgagee had notified the bailee of his claim, or the 
mortgage had been recorded, the creditors of the mortgagor attached the goods. edd, 
that the order is insufficient to protect the mortgagee. Strahorn, etc. Co. v. Quigg, 97 
Fed. Rep. 735 (C. C. A., Eighth Cir.). 

It is a moot question how much is necessary to protect the vendee or mortgagee 
against the attaching creditors of the vendor or mortgagor, where the goods have not 
actually been delivered or the deed recorded. If the goods remain in the possession of 
the vendor after the sale, the attachment is generally held good, because the vendee 
has allowed the vendor to appear to be the absolute owner, and the creditor has a right 
to regard him as such, unless he has notice to the contrary. Ludwig v. Fuller, 17 Me. 
162. The principal case, like perhaps the majority of the cases in point, holds that the 
same considerations require notice to the bailee, if the goods are in possession of a 
third party, to make an assignment of the vendor’s interest effective against creditors. 
Whitney v. Lynde, 16 Vt. 579. It seems, however, that on principle the question of 
notice to the bailee is immaterial. itt v. Caldwell, 4 Bibb, 458; Puckett v. Reed, 31 
Ark. 131. The vendor is not made to appear the absolute owner, as he has not posses- 
sion, and there is little chance that his creditors will be deceived by the situation. The 
vendee has acquired by assignment complete title to the goods, and no sufficient reason 
appears for subjecting them to the claims of the creditor of another person. 


SALES — MORTGAGE OF AFTER-ACQUIRED PROPERTY. — He/d, that a chattel mort- 
gage of all the personal property the mortgagor should acquire during certain years 
. is void as against third persons. Ferguson v. Wilson, 80 N. W. Rep. 1006 (Mich.). 
See NoTEs. 


SURETYSHIP — MERGER — Loss oF SEcurITY.—A principal debtor executed a 
mortgage of indemnity to his surety, who assigned it to the creditor. The debtor then 
made an absolute conveyance of the premises to the surety, who assumed the debt. 
The surety afterwards scone’ the property to the creditor bya deed absolute in 
form as a security for his further indebtedness. é/d, that the creditor has a lien upon 
the land by virtue of the mortgage prior to that of a subsequent judgment creditor of 
the surety. Oak Creek, etc. Bank v. Helmer, 80 N. W. Rep. 891 (Neb.). 

There is always a merger at law when a greater and less estate coincide in the same 
person in the same right. In such cases, however, equity will frequently keep alive the 
lesser interest in order to give effect to the real intention of the parties to a transaction. 
Jones, Mortg., 4th ed., § 848. The principal case is an instance of a sound application 
of this doctrine, which has been strangely overlooked in a class of suretyship cases 
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somewhat analogous to this. It has been held that where a creditor holds a mortgage 
upon land of his debtor, in which he afterwards acquires the fee, there is a merger of 
the creditor’s interests, a destruction of a security to which the surety had a right to 
be subrogated, and a consequent discharge of voy, n the suretyship obligation. 
Wright v. Knepper, t Barr, 361; Johnson v. Young, 20 W. Va.614. There seems to be 
no reason why the substantial rights of the creditor should not be preserved in such 
cases by a resort to the doctrine of the principal case. 


TORTS — PROTECTION OF PROPERTY — IMMINENT DANGER. — The defendants in 
order to protect their property from destruction by a prairie fire set back-fires. Held, 
that the defendants are not liable for damages resulting from such back-fires. Owen v. 
Cook, 81 N. W. Rep. 285 (N. D.). See NOTEs, 


Trusts — CHARITABLE TRUSTS — UNCERTAINTY. — A testator devised his entire 
estate to his executor in trust to expend for such charitable objects in the diocese of 
Louisville as the executor should choose. e/d, that the trust is void for uncertainty. 
Spalding v. Saint Joseph's Industrial School, 54 S. E. Rep. 200 (Ky.). 

The result reached in this case is, of course, unfortunate and apparently unnecessary. 
Charitable trusts of an indefinite nature have been enforced in Kentucky, A/forney-Gen. v. 
Wallace’s Devisees, 7 B. Mon. 617, but the court distinguishes such cases on the ground 
that, in them, the trustee’s discretion was limited toa certain class of charitable uses. 
This distinction seems untenable on principle. The reason that trusts with no definite 
cestui named fail is that there is no one to compel the trustee to act. Morice v. The 
Bishop of Durham, 10 Ves. 521. But this reasoning does not apply to trusts for 
charitable objects, whether the trustee has absolute discretion, as in the principal case, 
or is limited to certain fields of charitable objects, because in either case the Attorney- 
General is usually given power to enforce the trust. Jackson v. Phillips, 96 Mass. 539; 
Vidal v. Girard’s Executors, 2 How. 127. If the Kentucky courts allow one class of 
trusts to be so enforced, it seems that they should the other. 


TRUSTS — PAROL CONTRACT TO CONVEY LAND— CONSTRUCTIVE TRUST. — The 
plaintiff conveyed a third interest in certain land to the defendant upon his parol 
agreement to reconvey a half interest in the same land. The defendant refused to per- 
form his agreement. /e/d, that the plaintiff may recover his third interest. Alexander 
v. McDaniel, 34 S. E. Rep. 405 (S. C.). 

When land is conveyed in exchange for an oral agreement to reconvey or to hold in 
trust for the grantor, and the grantee refuses to perform, setting up the Statute of 
Frauds as a defence, the American courts generally decline to hold him as a construc- 
tive trustee for the grantor, since by so doing the same relief would be granted as by 
enforcing the oral agreement or trust. Walliams v. Williams, 180 Ill. 361; McClain v. 
McClain, 57 Iowa, 167. But where, as in the principal case, the oral agreement is to 
exchange one piece of land for another, no objection is found to raising a constructive 
trust, such relief being different from that given by enforcing the oral agreement. _.S?- 
mons v. Bedell, 122 Cal. 341. The distinction here made is hardly satisfactory, for the 
Statute of Frauds expressly does not apply to constructive trusts, and the fact that 
relief cannot be given on one theory seems no reason for refusing it on another. In 
England and a few States a trust would be created in both cases. Davies v. Otty, 35 
Beav. 208; Giffen v. Taylor, 139 Ind. 573; Bowler v. Curler, 21 Nev. 158. This, it is 
believed, is the juster view. See 12 Harv. Law REV. 506; 13 Harv. Law REv. 227. 


REVIEWS. 


In a recent review of Professor William MacDonald’s Select Charters 
Illustrative of American History, 13 HARVARD Law REVIEW, 420, we stated 
that Professor MacDonald doubtless owes the Royal Proclamation con- 
cerning America, 1763, to Channing and Hart’s American History Leaf- 
Jets, yet does not acknowledge it. In response to an explicit denial by 
Professor MacDonald we gladly withdraw that statement. 
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A TREATISE ON THE Law oF Domestic RELATIONS. By W. C. Rod- 
gers. In one volume. Chicago: T. H. Flood & Co. 1899. pp. 
Cxxxiii, goo. 

This work discloses great industry on the part of the author in the 
collection of cases and their statement. Mr. Rodgers has devoted him- 
self to a consideration of particular decisions rather than to such an 
analysis of the cases as would lead to the fixing of general principles and 
would bring out sharply the conflict of authority on many of the subjects 
with which he deals. He has shown his respect for judicial opinion in 
his somewhat extended quotations of dicta, and has abstained from any 
severe criticisms. The book does not distinguish well between general 
principles and matters of detail and lacks conciseness. Much appears 
in the body of the work which another author would consign to the foot- 
notes. On the other hand, there might be a more specific discussion of 
some of the leading cases on disputed questions, such as Britton v. Tur- 
ner, 6 N. H. 481 and Stark v. Parker, 2 Pick. 266, cited in the notes to 
§ 780. So the omission of any reference to King v. Welcome, 5 Gray 41, 
in connection with $789 is unfortunate. The great value of the book to 
one seeking to reach the cases on the subject quickly is marred by an 
occasional lack of correspondence between the headnotes and the body 
of the sections. There is at times a reiteration of the same principle, 
as in §$ 66 and 78, and a disregard of the proportionate importance of 
principles. The chief value of the book is in the many cases which it 
cites. E, F. M. 


COMMENTARIES ON THE PROCEDURE OF CivIL CourRTs IN BritTisH INDIA. 
By Hukm Chand. Bombay, 1899. pp. xiv, 127, 834. 

The latest book by the author of “ Res Judicata” and “ Law of Con- 
sent” maintains the high reputation of its predecessors. This work is a 
commentary on the text of the Indian Code of Civil Procedure of 1882, 
which was founded upon the English Judicature Act of 1873. “The 
Indian courts,” as Mr. Chand remarks in his preface, “have ... been 
incessantly busy with the Code, explaining and developing it in its sev- 
eral parts, and turning out year after year several volumes of decisions, 
of which the majority, as in all countries, have reference to questions of 
procedure and practice.” This ingenuous statement is a fair comment 
on the blessings of a code, which, we are told, will put the law within 
the reach of every reader, and dispense with a legally trained bench and 
bar. It is borne out by the experience of California, with its dozen vol- 
umes of reports in a good year, and by that of New York, with its 
library of Practice Reports; but the dictum should be limited to code 
states. In Massachusetts, for instance, with its common-law procedure, 
a somewhat careful investigation has shown that considerably less than 
one-fifth of all the cases can by the most liberal allowance be said even 
incidentally to involve any question of practice or procedure. As to the 
Indian act, it requires over eight hundred pages of comment to elucidate 
perhaps one fortieth as much legislation. 

Mr. Chand’s work, as one would have expected, is carefully and 
thoroughly done. The English and American reports, as well as the 
Indian reports, are cited in support of the author’s propositions, and, it 
may be added, quite as accurately as an English or American author 
would cite them. 

The book would be found useful, not only by a lawyer in a code state, 
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but to.a considerable degree in a common law state. The discussion on 
the subjects of Jurisdiction, Venue, Parties, Res /udicata, Foreign Judg- 
ments, and Set-off —in fact, the larger and more important part of the 
work — is of immediate practical use everywhere. It is lawyer-like, 
learned, and sound. Mr. Chand has again given us timely and convin- 
cing proof — if any were needed — that the principles of the common law 
find congenial soil in southern Asia. J. H. B., JR. 


THE Law or ANniMALS. By John H. Ingham. Philadelphia: T. & J. 
W. Johnson & Co. 1900. pp. xiii, 800. 

The authorities which Mr. Ingham has collected upon the question of 
property in animals fere nature which have been reclaimed amply justi- 
fies his contention that there is a well-marked legal distinction between 
animate and inanimate chattels. In torts and contracts the “law of 
animals ” does not assume so definite a form. It is not so clearly differ- 
entiated, and the problems peculiar to animals still remain to a large 
degree questions of fact; nevertheless the distinction is there, and it 
furnishes a solid reason for the existence of Mr. Ingham’s book. The 
greater part of the subject has of course been dealt with before in a 
fragmentary way by many text-writers, but in the sort of partial and inci- 
dental treatment which it has hitherto received many details are neces- 
sarily slighted, and in the no man’s land which lies between the fields 
exploited by independent investigators not a few matters are likely to 
escape notice entirely. Mr. Ingham’s work has certainly supplied any 
defects of this nature as far as the law of animals is concerned. The 
book is divided into seven main sections: Property in Animals, Trans- 
fer of Property, Rights of Owners, Liabilities of Owners, Bailment and 
Carriage, Cruelty and Game Laws, Injuries to Animals by Railways. 
Under these ‘titles the writer has treated his subject with a fulness that 
leaves little to be desired. No pains appear to have been spared to 
make the collection of authorities complete, and the result is a book 
which will be of great practical assistance to lawyers. The discussion 
of the conflict of authority as to injuries to animals from defects in high- 
ways, and the elaborate treatment of the liability for injuries by railways, 
with its relation to fencing statutes, will prove especially valuable. 

The author has perhaps adhered too closely to his policy of letting the 
cases speak for themselves without comment or criticism, and in conse- 
quence the book is a well-ordered and exhaustive digest rather than a 
scientific treatise. We can hardly agree that the duty of a text-writer is 
done when he has merely stated the conclusions reached in a large num- 
ber of cases, nor does the principle of stave decisis carry such authority 
in his province as to make his dissent from decisions, obviously unsound 
on principle, either uninstructive or utterly ineffectual. It may be sug- 
gested also that the intention indicated in the preface of dealing only 
with such portions of the law as are affected by the peculiar qualities of 
animals might well have been pursued more strictly. Much of the sec- 
tion devoted to the Carriage of Animals is equally applicable to the car- 
riage of any sort of property, and throughout the book is somewhat 
burdened with cases in which the fact that an animal happened to be 
connected with the subject of the litigation had no legal significance what- 
ever. F. E. H. 
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CHRISTIAN SCIENCE. An Exposition of Mrs. Eddy’s Wonderful Discov- 
ery, including its Legal Aspects. By William A. Purrington. New York: 
E. B. Treat & Co. 1900. pp. 194. This little book expounds — merci- 
lessly and convincingly — a particular form of quackery and the ques- 
tion of how far it is and can be dealt with in the law. It is practically a 
plan for protective legislation on the subject. The statements as to the 
inadequacy of the common law and the existing statutes are clear and 
sound. 
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